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Preface

The water sector in India is going through a phase of
comprehensive and fundamental reform at policy, legal,
program (or project) level. The recent addition to
various reform measures is establishment of
Independent Regulatory Authorities (IRAs) in the water
sector brought in through enactment of laws at the
state-level. Such laws have already been passed in
states like Maharashtra, Uttar Pradesh, Andhra
Pradesh, and Arunachal Pradesh. Other states like
Madhya Pradesh are planning for formation of similar
regulatoryauthoritiesinthe water sector.

This particular reform measureis not only an attempt to
introduce a new institutional structure for requlation of
the water sector, but it also attempts at
institutionalizing newer principle of water governance
such as 'full-cost recovery' or 'economic-use of water'.
Though the reform measure related to water IRAsisinits
nascent stage, looking at its far-reaching and wide
impacts, there is an urgent need to generate wider
debate on utility and desirability of these reforms right
atits inception. Based on this felt need, the Resources
and Livelihoods Group (Reli), of PRAYAS initiated
analysis and advocacy-based work in the area of water
regulation. Some of the major work of analysis carried
out by PRAYAS, as part of the various activities, is
presented in the present compendium. It is hoped that
this compendium will contribute towards generating
awareness and facilitating a wider debate on various
public-interest issues related to IRAs in the water
sector.

The work by ReLi group began in the wake of enactment
of the Maharashtra Water Resources Requlatory
Authority (MWRRA) Actin 2005, the first such law to be
passed by any state in India. To begin with preliminary
analysis of this particular law was undertaken. This was
followed by the process of consultations and some
requlatory-levelinterventions. A dialogue was initiated
among various civil society actors through individual
meetings, interviews, and consultation workshops. A
national-level consultation was organized to initiate
dialogue with non-governmental and governmental
actors from different parts of India.

Regional-level consultation workshops were conducted
invarious parts of the state of Maharashtra to generate
awareness and seek inputs on analysis of the IRA law
passed in the state. A small booklet on the water sector
reforms and the new laws was published in the local
Marathi language for wider dissemination. The current
compendium begins with the summary of this book. The
first part providing brief background to water reforms
and thenewregqulatory law enacted in Maharashtra.

The second part of the compendium comprises of
different articles and notes presenting analysis of IRA
laws. An analysis note was prepared for dissemination
during workshop organizedin Uttar Pradeshin the light
of enactment of the IRA law in the state in 2008. This
note is included in this part one of the compendium.
Apart from this broader analysis, a more focused
analysis of 'procedural accountability' of MWRRA law is
also included in this second part of compendium. This
analysis was used to make a submission before MWRRA
to advocate for the pro-people process of
implementation of the law. The third and the last term of
substantive analysis included in the second part of the
compendium is the submission made during the
consultation workshop organized by government
officials on the proposed ground water requlation billin
Maharashtra.

The third and fourth part of this compendium comprises
of work related to analysis of IRAs based on the concrete
regulatoryinterventions done by PRAYAS. The third part
includes the official documents (submissions and
order) related to a petition filed by PRAYAS before
MWRRA against the process of privatization of an
irrigation project in Maharashtra. The fourth and the
final part of the compendium includes official
documents (submission) related to the intervention
done by PRAYAS in responseto the processinitiated by
MWRRA for determining regulations for bulk water
tariff. On both the issues, viz., privatization of
irrigation project and bulk water tariff, various
activities were undertaken for awareness generation
and coalition building. Coalition building effort was
especially focused on various civil society actors in the



light of the official consultation process initiated by
MWRRA on requlations for bulk water tariff. As part of
this process, three state-level planning meetings and
joint press conferences were organized. Joint
submissions were also made as part of this collective
process. Media played an instrumental role in
enhancing the outreach and impact of the two
regulatory interventions. Some of the selected news
paper clippings arealsoincluded in the compendium for
ready reference.

Overall, the compendium includes a broad range of
analytical work carried out by PRAYAS in the past three
years on reform and requlation in the Indian water
sector. Itis hoped that this compendium will be a useful
reference to individuals and organizations for
undertaking further detailed analysis and for
facilitating debate around the issue of independent
requlation and related reforms in the water sector in
India.



Section 1

Background: Water Sector Reforms and Regulatory Laws

Introduction

This section provides a general introduction to the water sector reforms. It also includes an
introduction specific to the recent laws passed in the state of Maharashtra, including the law for
establishmentofanindependentregulatoryauthorityinwatersector.

The key principles of water sector reforms are briefly introduced, and followed by a short review of
reform initiatives undertaken in India. The rest of the section is devoted to the introduction and
primary analysis of the reform initiatives in Maharashtra, including the legal reforms like
enactment of Maharashtra Water Resources Requlatory Authority Act and the Maharashtra
Management of Irrigation Systems by Farmers Act, both passedin 2005.



1. Background to Water Sector
Reforms and Requlatory Laws

1.1 Introduction

There have been remarkable changesin the water sector
in many countries around the world since the last two
decades. These changes, initiated in the legal, policy,
and administrative spheres, indicate a break from
earlier thinking in the water sector, and mark a new era
that will have a long-term impact on the economy,
society and even the culture in many countries. Itis a
paradigm shift which involves moving gradually away
fromtheold 'state-centered' modelof decision-making
toward the 'market-centered' paradigm. This paradigm
shift envisages radical restructuring of the water sector
with emphasis on institutional reforms, a demand
responsive approach and community participation in
the management of water resources. The establishment
of Independent Regulatory Authorities (IRA) and
decentralized system of water allocation with
government playing the role of the facilitator are some
ofthe key measures promoted by the reforms.

The reflection of these changes in the water sector in
India is evident since the late 80s. Radical changes in
the policiesand programmes at nationalas wellas state
levels reflect adoption of many new concepts and
principles thatare a part of the reform agenda. The role
of the multinational agencies like the World Bank and
the ADBin driving these changes is also evident. Today,
requlatory reforms are introduced in Maharashtra,
Uttar Pradesh, Arunachal Pradesh, and Andhra Pradesh
by establishing independent requlatory authorities
(IRAs) in the water sector. In other states like Madhya
Pradesh draft legislations to bring requlatory reforms
are underway. Many states have already passed another
set of legislations with the objective to increase
farmers' participation in irrigation management.
Further, many states have also enacted laws to control
and regulate groundwater in the state. There are
proposals in the big cities across the country to
privatize the water service delivery. Considering the far
reaching impacts of these reforms in the water sector,
thereisaneedto take stock of theimplications of these
reforms for society in general and for the poorer
sections in particular. Since Maharashtra took the lead
in establishing the IRA in water sector, it was felt that
the Maharashtra experience could prove crucial for
otherstates wherethis processis stillunderway.

4

This noteis divided into four parts. Partoneincludesan
international discourse on water, as this discourse has
been influential in legitimizing the process of reforms
in the water sector. The second part presents a brief
overview of reforms in the water sector in India. The
third part elaborates reform measures in the
water sector in Maharashtra and presents analysis of
reforms with the help of some keyissuesinvolved in this
process. Part four presents the possible areas for
action.

1.2 International Discourse on Water

The reforms in the water sector are a part of larger
process of infrastructure sector reforms initiated by the
international financialinstitutions (IFIs) in the 1980s.
Therefore, it is necessary to understand the analysis
made by the IFIs for infrastructure sector reforms.
According to this analysis, in spite of the huge
investment made by the public sector, infrastructure
sectorin developing countries failed to deliver services
to people. There are several problems pertaining to
quality, quantity, affordability, reliability and
sustainability of infrastructure services. The root of the
problem is traced to the institutional structure in the
developing countries, especially the overarching role of
the state institution. Since the state institution
performs all the functions—viz. policy-making,
implementation, and regulation-it is said that it leads
to concentration of power and consequently, non-
transparent governance. As a result, it becomes easier
for the vested interests to influence the state to fulfill
their narrow interests. This process culminates in ad
hoc, politically motivated decisions compromising the
long-term interests of the sector and gives rise to
inefficiencyand plunder.

The remedy suggested by the IFIs is to reduce the role of
the state and introduce market oriented system which
provides incentives for private sector participation at
various levels and in varying degrees. The restructuring of
the role of the state and the market has remained an
important agenda of 'reforms' in the infrastructure
sector. The 'reforms' propose that the state should play
the role of a 'facilitator' in the infrastructure sector
instead of being the owner and controller of these sectors.



The radical restructuring of the water sector suggested
bytheIFIsinvolvesthefollowingimportantprinciples:

a) Waterasacommodity

b) Fullrecoveryofthe cost

c) Restructuringoftheroleofthe State

d) Increasingparticipationofthe privatesector
e) Decentralization ofgovernance

a) Waterasa Commodity

Until recently, water was regarded as a 'public good'
and welfare activity across the world. Hence, it was
considered as the right of every citizen, and also the
duty of the state to provide water to every citizen for life
and livelihood. However, the market-oriented reforms
are predicated on the axiom that 'water is an economic
good or a commodity', which is to be sold and
purchased. Being an economic good, itis proposed that
market mechanism is the best for functioning of the
water sector. Itis argued that defining property rights
in the water sector and allowing trading of water is
necessary. Itwould lead to emergence of water markets,
which in turn would set the prices based on supply and
demand law, and would also lead to conservation of
water resources and resolution of water conflicts. It is
suggested that in the future, water should be used
primarily for 'productive’ purposesin order toincrease
efficiency of the watersector.

It is argued that even today, water rights exist in all
societies, at an informal level. We need to make these
rights formal so that we can put quantitative and
qualitative constraints on use of water based on its
availability. It is suggested that without putting such
constraints on water use for different sectors and
geographical areas, and without making water
governance transparent and accountable, it would not
bepossibletoregulate water resources effectively.

To achieve the above-mentioned changes, it is
regarded necessary to limit the role of the statein the
water sector. Accordingly, itis suggested thatthestate
should not take the responsibility of providing water to
all people at subsidized rates as it distorts market
operations. It is also suggested that instead of
conventional, 'supply-driven approach', which focus
on building infrastructure and developing new water
resources in order to provide water to all, there is a
need to adopt 'demand-driven approach', which
focuseson providingwateronlyifpeopledemanditand
if people are ready to bear partial responsibility of
runningthesystem.

b) Full Recovery of the Cost of Water

According to the IFIs, free or subsidized water leads to
wastage and inefficient use of water. Because of such
welfare policies, people believe that it is their right to
receive free water. It is also argued that in many
countries, true beneficiaries of water subsidy are big
farmersand other well offsections whereas poor people
often buy water at higher rates. Analyzing the situation
inthis manner, itis suggested that the full cost of water
should be recovered from consumers, including cost of
operation and maintenance of water delivery as well as
the capital cost of water resource projects. It is argued
that tariff structure based on the principle of full cost
recovery would automatically lead to conservation of
water. Further, it is suggested that local community
should raise partial contribution for new projects or
schemes in the water sector. Such measure is expected
to create a sense of ownership among the local people,
whichinturnwillhelp the sustainability of the projects.

c) Restructuring of the Role of the State

As mentioned earlier, the crucial role of the state in
water (andinfrastructure) sectoris regarded as the root
of many problems by the IFIs. Therefore, substantial
change in the role of the state is suggested as the
remedy. Accordingly, the following changes are
suggestedintherole ofthe state:

i. To divest the state of its 'requlatory' function and
createan 'Independent Regulatory Authority' (IRA) for
regulation and for important decision-making in the
sector (Pleasereferto BoxNo. 1),

ii. Toendthe monopoly of the statein the ownershipas
well as the provision of services by opening up the
sector for private sector investment and to introduce
competitioninthe service provision, and,

iii. To reduce the role of the state in the management
and administrative functions and increase the
participation of usersinthe managementofthesector.

In this manner, it is expected that the state will not be
the central agency in the water sector. The state is
supposed to decide broad policy framework for the
sector without engaging in regulation or other
important decision-making processes. The market
mechanism is expected to play a vital role in achieving
both economyand efficiencyinthesector.



Box No. 1: Independent Regulatory Authority in the Infrastructure Sector

Therole ofan 'independent' regulatory authorityis crucialin the model pertaining to the regulatory 'reforms’.
The institution of IRA originated in the United States in the nineteenth century to regulate the natural
monopolies in the infrastructure sector”. Since the mid 1980s, it has become the central feature of 'reforms' in
the Latin Americas, Asia, and the Central and Eastern Europe. In the last fifteen years, around 200 regulatory
bodies were establishedin different countries undertheinfluence of multilateraldonoragencies.

It is believed that the establishment of the IRA—consisting of technical and economic experts outside the
government—will ensure rational decision-making. Being technical experts, the regulators will have the
knowledge about the regulated industry that willallow them to assess the capacity and the demands of the firms
involved. The structured avenues created for participation of the stakeholdersin the process of decision making
will allow the regulators to comprehend requirements of consumers and to make decisions based on techno-
economic criteria. Since regulators are independent of the government and its agencies, they will be able to
consider long-terminterests ofthe sectorand to restrain the free play of the vested interests. Thus, independent
regulationis expected to 'depoliticize' the process of decision-makingandincrease the role of techno-economic
rationality in the decisions. It will provide assurance to private investors that ad hoc decisions will not hamper
their interests and that it is safe to invest in the sector. The unbundling of services will increase the scope for
privatization, which is thought necessary to increase the efficiency of the services. The requlatory agency will
make important decisions with regard to service providers—public or private—and regulate them in order to
protectinterests of consumers. It is believed that accountability of requlatory agency can be ensured by robust
procedures to bring transparency and public participation in the functioning of the requlatory agency. The
participation of various stakeholders in the process of decision-making will provide the regulatory agency with
an opportunity to know diverse viewpoints. In addition, the mandatory provisions to ensure transparency and
accountability will ensure that decisions are made in a fair and just manner. It is believed that an open and
accountable decision-making process can entrust a powerful weapon in the hands of the people to defend
misuse of the power by the authorities or exploitation by the utilities (the private sector entities). The possibility

ofaregulatorycapture can be nullified with the help of such enabling of the people.

d) Increasing the Participation of the Private
Sector

AccordingtotheIFIs, manydeveloping countriesdo not
have adequate funds to invest in rapid development of
infrastructure, which is very crucial for the economic
growth. Therefore, they need to attract private
investment. Itis proposed that the participation of the
private sector should be increased at different levels
and in different degrees. The IFIs emphasize many
advantages of private sector participation. Itis argued
that participation of the private sector will lead to an
increased efficiency of the services. The entry of private
capital in the infrastructure will end the monopoly of
the public sector and provide for competitionin service
provision. The consumers will benefit from the
competition as service providers will improve the
quality of the services without charging extra money.
The private sectoris also expected toincrease the reach
of publicservices.

It is maintained that private sector participation in the
water sector highlights the need for independent
regulatoryagency (IRA). TheIRAis regarded essentialto
ensure equitable distribution of the service by
regulating the private sector. This is in anticipation of
potentialdevelopment monopolyinterestsinthesector.
According to the IFIs, appropriate regulatory
mechanism and encouragement to private sector will
alsoresultin efficiencyand economyin the water sector.

e) Decentralization of Governance

The analysis carried out by the IFIs suggests that the
improvement in governance of the water sector will
solve many problems. It is argued that exercise of
centralized planning and implementation in the water
sector has serious limitations as it fails to comprehend
the priorities and needs of the local people. To
overcome this lacuna, decentralization of governance
in the water sector is proposed. The agenda of
decentralization includes: participation of people in
water governance; adoption of different measures to

* Anatural monopoly takes place when itis economicalfor only one firm to produce goods or services for reasons of economies of

scale.



make the governance transparent; and making the
government accountable for its decisions. Eventually,
transfer of the management responsibilities of water
sectortothelocallevel bodiesis regarded essential.

After having briefly discussed the important
principles of water sector reforms, the next part
discussesthe changesin the watersectorinIndiaover
aperiodoftime.

1.3 Water Sector Reformsin India

In India, water is both in the union list and a state
subject. The 73rd and 74th Constitutional Amendments
have lists of subjects to be devolved to urban and rural
local bodies, which include: drinking water; water
management; watershed development; and sanitation.
Currently, water supply schemes are designed and
implemented by the Public Health Engineering
Department and the Water Boards under the state
government. The central government participates in
the planning of water resources through five-year
plans. Similarly, large and medium irrigation,
hydropower, flood control and multipurpose projects
require central clearance for inclusion in the national
plan. The central government is supposed to play an
important role in the decisions pertaining to the inter-
stateriversandsuch rivervalleys.

Inthe post-independence period, there was a thrust on
establishing the infrastructure in the water sector by
building big dams to fulfill drinking, irrigation and
other needs ofthe people. After 1985, we experienced a
process of change at the government level. Since the
seventh five year plan, building new and big water
resources projects was deemphasized. Instead, it was
decided to focus only on projects which are incomplete
and/or in the drought-prone areas. Even in drought-
prone areas, the focus was supposed to be on medium
and small projects.

In September 1985, the irrigation department was
renamed as Ministry of Water Resources; it was
expected that it should focus more on policy issues
regarding water resources. In 1987, first National Water
Policy (NWP) was prepared. This policy regarded water
as a 'basic human need and a precious national asset'.
This policy states that waterisa partoflarger ecological
system and also that it is necessary to adopt following
principles in the water sector: (a) river-basin or sub
river-basin as unit of planning; (b) integrated and
interdisciplinary approach to project planning; (c)
consideration ofthe human, environmental, and

ecological cost in project planning; (d) regulation of
groundwater extraction; (e) conjunctive use of surface
and groundwater; (f) first priority to drinking water;
(g) water tariff covering the operation and
maintenance cost and partial capital cost; and (h)
farmers' participationinirrigation management. These
principles, articulated in the NWP, exhibit a break from
theearlierbureaucraticthinkingatthe policy level.

The Five Year plans after 1990 were influenced by the
NWP. In the Eight and Ninth Five Year Plans, reform and
restructuring of water sector was suggested. The main
principles of this restructuring included: (a)
decentralization of water service delivery to the local
bodies and private sector, in order to ensure efficient
water management; (b) a demand driven approach; (c)
the participation of private sector in water schemes;
and (d) freedom to the local bodies to decide the
appropriate mechanism for water tariff. The Central
governmentbeganthe ruralwater sector reform project
on a pilot basisin 1999. Later, this project was adopted
atnationallevelintheform of 'Swajaldhara'.

In 2002, the central government prepared the second
National Water Policy. It reiterates the main principles
of 1987 NWP. Further, itacknowledges that the planning
and implementation of water resource projects involve
socio-economic aspects, such as: environmental
sustainability, appropriate settlement and
rehabilitation of project-affected people and livestock,
public health concerns of water impoundment etc. The
policy also emphasized the need to develop water
related data and information system which would help
infutureplanning.

Many states in India also formulated a 'State Water
Policy' each, elaborating their vision of development of
their respective water sector in the future. We also
witnessed enactment of 'Participatory Irrigation
Management' bills by different states, which aim to
increase participation of farmers in irrigation
management, especially after 1990. Anotherimportant
feature of this period is availing of loans for water
sector by many states from the IFIs, and accepting
conditions that aim to implement the 'reform' agenda.
As a result, 'Water Sector Improvement' or 'Water
Sector Restructuring' projects flourished in India,
which required the state governments to establish IRAs
in the water sector. Maharashtra is the first state to
establish the IRA in the water sector, followed by
Arunachal Pradesh. It is noteworthy that the Working
Group on Water Resources for the XIth Five Year Plan has
suggested theformation of waterregulatory



authoritiesin all states. According to the report of this
Working Group, the states which agreed to rationalize
water rates in phases over a period of 5 years to recover
full O&M costs are 'Reforming States'. These states
include Gujarat, Maharashtra, Andhra Pradesh, Madhya
Pradesh, Orissa, Rajasthanand Jharkhand.

The drinking water sector is also witnessing a rapid
process of change. The introduction of drinking water
schemes such as 'Swajaldhara' and 'Jalswarajya' —
involving the principle of partial contribution of the
capital cost by the users—exhibits a break from the
earlier thinking that the state is responsible for the
provision of basic services. There are proposals of
privatization of drinking water services in many cities
across the country. For an instance, the 'Urban Water
Sector Improvement Project', funded by the World
Bank, is currently being implemented in Karnataka.
Further, the state governments are in the process of
enacting new legislation to regulate groundwater,
based on the 'model bill' produced by the central
government.

In brief, the water sector in India is marked by the
process of wide-ranging changes at different levels,
many of themirreversiblein nature. Inthe nextsection,
we will examine how the process of reforms unfolded in
Maharashtra and important issues involved in this
process.

1.4 Water Sector Reforms in Maharashtra

The Government of Maharashtra (GoM) articulated the
State Water Policy (SWP) in 2003 and enacted two laws,
viz. 'Maharashtra Water Resources Regulatory
Authority Act, 2005' and Maharashtra Management of
Irrigation System by Farmers Act, 2005'. The
Maharashtra Groundwater (Development and
Management) Act, 2007 is in the proposal form. These
policy and legal changes are discussed briefly here to
throw lighton the nature of the reformsin Maharashtra.

Maharashtra State Water Policy (SWP)

The SWP acknowledges the problem of inequitable
distribution of water in the state and emphasizes the
need to have an equitable and sustainable use of water.
Considering several challenges in the water sector, the
policy suggests a five-pronged strategy: (a) the state
will adopt new policy framework for an equitable and
productive water resource management; (b) the state
will restructure the fundamental roles and
relationships of the state and the water users; (c) the
statewillcreate a newinstitutionalarrangementatthe

state and river-basin levels to requlate water resource
management and to decentralize responsibility to the
local level bodies; (d) the state will promote
development, adaptation, and dissemination of new
technology to improve efficiency and productivity; and
(e) the state will adopt appropriate legislation and
enabling rules to give effect to the above-mentioned
strategies. Thus, the SWP clearly articulates the plan of
radical restructuring of the water sector in
Maharashtra.

The SWP sets priority for water use as: a) domestic use;
b) industrial, commercial, and agro-based commercial
use; and c) Agriculture and hydropower. Thus, the
policy gives priority to 'productive' and more
remunerativeactivitiesinaccordance with the principle
of water as an economic goods item. Further, the SWP
also emphasizes 'public-private partnership' in the
water sector and proposes participation of the private
sector in it in various forms, at different levels, and in
differentdegrees.

The New Laws: Maharashtra Water Resources
Regulatory Authority (MWRRA) Act and
Maharashtra Management of Irrigation Systems by
Farmers (MMISF) Act

The new law establishes the MWRRA to requlate the
water sector in the state. The MWRRA is invested with
crucial functions and powers in the water sector. The
MWRRA will determine distribution of entitlements for
different users and also fix the criteria for trading of
water entitlements. According to the act, water
entitlements are 'deemed to be usufructuary rights
which may be transferred, bartered, used or sold on an
annual or a seasonal basis within a market system'. The
MWRRA will establish a water tariff system and fix the
criteria for water charges. The MWRRA will review and
clear newwater resource projectsin future.

The MWRRA will consist of a Chairperson, who is or was
of the rank of the Chief Secretary, and two other
members, who are experts in water resources
engineering and water resources economy,
respectively. The selection committee will consist of
high level officials. The act also provides for
establishmentofa State Water Board, which will consist
of senior officials and State Water Council, which will
consistof ministers of differentdepartments.

The MMISF Act and proposed Groundwater Act provide
for new bodies at the local level for the local level
management. These local bodies include the Water
Users' Associations (WUAs) provided inthe MMISF Act



and the Watershed-level Water Resources Committees
(WWRC) proposed in the draft Groundwater Act. The
MMISF Act makes it mandatory to establish WUA to
receive irrigation water. The act articulates structure,
powers, and functions of the WUAs.

It needs to be mentioned here that there already are a
host of committees involved at the village level, where
the drinking water schemes have been or are being
implemented. The rationale behind floating these local
bodiesis that these institutions would create a sense of
ownership in the local beneficiaries, and will be more
accountable to the local beneficiaries. It would hence
make the management of local systems more efficient
and effective. This then would reduce the financial
burden on the state involved in maintaining the
expensive bureaucracies and in continuously investing
in these systems, which are not maintained properly by
the bureaucracy.

The following section discusses some regressive and
progressive provisionsinthenewacts.

The Regressive and Progressive Provisions in the
New Acts

There are many regressive provisions in the MWRRA and
MMISF Acts, which seriously undermine the public
interest issues such as equity, social justice, and
sustainability. Following are a few examples of such
provisions:

(@) Theconceptof 'waterentitlement'is usedin new
acts as a market rightinstead of a basic human right. It
implies that, in future, people with purchasing power
will have right to water. The concept that water is a
fundamental right of every individual because it is
indispensable for human existence does not find place
intheact.

(b) Although 'ensuring equitable allocation of
water' finds place in the objective of the MWRRA act,
only the landholders are entitled to receive irrigation
water. The landless people do not enjoy any right to
water. This provision is surprising on the background of
thirty years-long history of experimentation and
movement for 'equitable distribution of water' in
Maharashtra. There were attempts by experts, activists
and NGOs to prevent linking of water entitlement with
land ownership when new laws were in the draft form.
However, the government went ahead with this
regressive provision which is feared to strengthen the
existingmonopoliesinthewatersector.

(c) Since entitlement for irrigation water is linked
with land ownership, the irritation system will be
managed by landed people in the future. As the land is
generally owned by men, women will not find a placein
these new structures of power. Considering unequal
distribution of land in Maharashtra, rich farmers are
likely to dominate the WUAs. It needs to be noted that
the function of water allocation is not merely technical
in nature; but many broader issues, such as
environmental sustainability, social justice, gender
equity are involved in it. So entrusting such crucial
function solely with the land owning farmers'
organizations may lead to problems.

(d) There is a provision that water charges will be
based on the principle of full recovery of the cost of
irrigation management, administration, operation,
and maintenance of water resources projects. Although
the state government can give subsidy to the weaker
sections, this provision will result in higher tariff for
water, which will have adverse impacts on many
sections of the society. Further, for irrigation water, a
person havingmore than two children would haveto pay
one and half times of the normal rates of water charges
in future. It is feared that such and other increase in
water charges will prove devastating for small and
medium farmers.

(e) The decentralization of irrigation management
proposedintheActraises several questions. First, most
ofthe provisionsintheactaimtoincrease participation
of farmers in the lower level management or
administrative functions, while keeping the decision-
making powers centralized at the top level. Thus, itisin
fact abandonment of many essential functions by the
state, under the guise of decentralization. Second, the
issues like the capability of people (technical,
managerial, and political) and the willingness of people
to undertake these functions are completely neglected.
The delegation of crucial functions to people, without
adequate preparation, may prove harmful.

Onthe other hand, as enunciated below, there are some
progressive provisions in the MWRRA act. Following are
some oftheobservationsinthis regard:

(a) The regulatory authority shall ensure that a 'tail
to head' irrigation is implemented by the concerned
agency. The experience of canal irrigation in
Maharashtra so far exhibits that canal water is usurped
by people whose lands are closer to the canal (known as
head of canal), depriving others (the tail-enders). This
provisionisimportant to allocate water equitably in the
command area ofthe project. Further, water entitlement



shall be measured volumetrically. This provision is
useful to control wasteful use of water. There is also a
provision that 'during the water scarcity period, each
landholder shall be given quota adequate to irrigate at
least one acre of land'. Thus, itis an attempt to manage
scarcity periodsina more equitable manner.

(b) The authority shall give preference to projects
that will address the physical and financial disparity in
the state. Further, the authority shall striveto make the
wateravailabletodrought proneareasofthe state.

(c) The authority shall support and aid the
enhancement and preservation of water quality in the
state. It will follow the principle, 'the person who
pollutes shall pay'. Thus, the MWRRA has the rights to
takeactionagainstthe polluters of the waterresource.

(d) Water shall not be made available from the canal
for perennial crops unless the cultivator adopts water
saving technology (drip or sprinkled irrigation), from
such date as notified by the authority. The water saved
inthis mannerwillbe used primarily to satisfyincreased
demand for drinking water and further, it will be
distributed equitably in the command and adjoining
area.

(e) The authority shall ensure that the Irrigation
Status Report is published by the government every
year. Such report shall contain all statistical data
related to irrigation. Thus, the people of the state will
getofficialinformation about the status ofirrigationin
the state and can decide on strategies to hold the
governmentaccountable.

(f)  The Integrated State Water Plan (ISWP) shall be
prepared by the State Water Board, a body of high-level
officials, and shall be sanctioned by the State Water
Council, a body of elected representatives. The ISWP
may bereviewed after every five years.

Following are some observations on the progressive
provisionsin MMISF law:

(@) Allthe holdersand occupiersin the notified area
of water user's association shall become members of
the WUA and shall constitute the general body of the
WUA. There is no discrimination among members and
non-members of the WUA.

(b) A motion for recall of Directors of Managing
Committee of aWUA atany level may be made by givinga
notice by fifty percent of the members.

(c) Adequate representation shall be given on the
Managing Committee of WUAs at every level, to the
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members of the WUAs from Head, Middle, and Tail
reachesand towomen members.

(d) Water will be supplied to the WUAs on volumetric
basis, adopting the principle of 'tailto head'. The WUAs
shallhavethe freedom of growing different crops within
theapplicablewater entitlement.

However, it needs to be mentioned that without
mobilizing the concerned sections of the society and
building public opinion in favour of these progressive
provisions, they are not likely to translate into reality.
The experience of the MaharashtraIrrigation Act, 1976,
which consists of some good provisions to improve the
performance of the irrigation sector, suggests that
good provisions remain on paperif not backed by strong
public mobilization. It is remarkable that the GoM did
not bother to prepare the rules for this act even after
thirty years of passing the act and thus, made this act
non-operationalin practice.

Analysis of Water Sector Reforms in Maharashtra

a. Changein the Role of the State

The 'market-oriented' reforms aim at reducing the role
of the state and rely on market mechanism for
functioning of the water sector. However, this
'economic' view of the water sector is highly
inadequate in a country like India, where majority
population still lacks access to water. Considering the
unique role that water plays in sustaining life on this
planet, the undue emphasis on market-centered view of
this sector, emphasizing full freedom to private
interests of people who have purchasing power, would
bedangerous.

The emergence of the IRA as a new power center in the
water sector also raises many questions. First, handing
over major decisions to the body of experts and
bureaucrats can lead to the sidelining of wider socio-
political concerns. Second, thereis a dangerthatit may
lead to a process of decision-making over which
common people would have little or no influence. The
functioning of the IRA, which is a quasi-judicial body,
offers more space for experts to intervene. It is feared
that most sections of the population will not be able to
participate in the regulatory process. Third, in a
developing country like India, the welfare role of the
state is required to ensure the objectives of social
justice and equity. Although performance of the state
inthe last fifty yearsis not very assuring in this regard,
relying on market mechanism in a sector like water will
furtheraggravatethe problem (referto Box No. 2).



b. Delegation of Local Management

The MMISF Act (that has been enacted) and the
proposed law on ground water management propose to
hand over the local management of irrigation and
ground water systems to two different sets of local
bodies. Additionally, the drinking water programs have
been setting up a third set of local bodies for such
management. The creation of the local bodies as well as
their design and functioning has raised a host of issues.
For example, the experience of the drinking water
committees indicate thatin practice, itis very difficult
to motivate the local people, and enable & empower
them to take control of the local management. Further,
the design which relies on local people to hold these
local bodies accountable remains vulnerable, as these
local bodies are susceptible to capture by the local elite.

lead to the collapse of the local systems and eventually
lead to an effective abandonment of the local
communities by the state.

c. The Process of bringing reforms in Maharashtra

According to the Government of Maharashtra, it did
conducta process of consultations with the stakeholders
across the state before finalizing the SWP and the two
legislations. It was reported that consultation
workshops were held at six regional headquarters and
also at the state-level before the bill was moved to the
cabinet. The state legislature referred the bill to the
select committee of both the Legislature houses
(Legislative Council and Legislative Assembly). It was
also claimed that the select committee called views of
the public, before finalizing the drafts of the two laws.

Box No. 2 Critique of the Independent Regulatory Authority’

The IRA model has been criticized on many grounds. It is arqued that the IRAs are being set up in developing
countries without evolving the normative framework within which they will operate. In the absence of any
normative framework, people have to depend on fairness of individual regulators to consider social aspects while
taking decisions. Itis claimed that since the neo-liberalideologyis pushing the IRA model, itis necessary to think
whether establishmentoftheIRAsisanewinstrument of capitalaccumulation and restructuring of capitalism.

The process of de-politicization of decision-makingimplied in the IRA modelis regarded dangerous, as the 'techno-
economic' rationality alone can prove highly inadequate to resolve socio-political issues involved in the decision-
making. Further, the quasi-judicial nature of the IRAis held responsible foralienating people from participatinginit
and thus, creating hurdles in assertion of their claims. Itis arqued that functioning of the IRA leads to a process of
decision-making governed totally by the experts, thus reducing the scope for political action or negotiations, which
are crucial for the democratic system. Itis also claimed that, in practice, the provisions related to transparency and
direct public accountability of the IRA can be easily by-passed. The combination of the enormous authority in the
hands of a few people without the corresponding accountability becomes very dangerous. The 'sabotage prone'
nature of this modelis highlighted to claim that it cannot ensure achievement of any social goals orimprovementin
the efficiency of the sector.

Apart from the technical and managerial capabilities,
therealso are questions of theinstitutional capabilities
of these local bodies, which will be criticalin balancing
the need for evolving a consensus on a host of issues.
These would be with the imperatives of social justice,
especially in the context of the high levels of economic
and social disparities within the rural communities. The
resolve of the state government, as evident in the
project documents and the laws, to hand over the local
management to these bodies despite these problems
may lead to the dangerous situation wherein the
vulnerable groups will be left to the mercy of the local
elitesand power centres. In some cases, theinadequate
capacities of localbodiesand/ orinternal conflict may

However, our interaction with several CSOs that
participated in the 'consultation' process over the
legislations revealed that there has been a widespread
feeling of dissatisfaction about this process. The CSOs
felt that the government conducted a farce of public
participation only in order to window-dress its own
intentions and just to fulfill the conditionalities
imposed by the World Bank. In this regard, the
followingimportant observations were shared with us:

e The government did not incorporate many
suggestions and recommendations by the CSOs in the
final version of the laws, some of which were extremely
importantforensuring equityin the watersector.

*The points of critique are summarized from various sourcesincludinginteractionswith senioractivistsand researchers.
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e The government did not communicate anything
(even the minutes of the proceedings) to the
participants, afterthe consultation events.

e There was no explanation on the part of the
government about the reasons behind the acceptance
or rejection of the recommendations. Many C(SOs
perceived this as a complete lack of accountability on
the partofthe government.

There is no information available in the public domain
on the proceedings of the consultations on the draft
laws. It was told by many CSOs who attended the
consultations that the host institutions where these
consultations were conducted tried to evade sharing
anyinformation or the report of the consultations even
with the participants, let alone the public. This is very
surprising since the process is meant to increase public
participationandasitisunderstood, thereisnothingto
hideaboutthe outcome ofthis process.

This lack of true and wider participationis also reflected
in lack of awareness about the new laws and new
institutions even among more informed and active
sections of the society. When we talked to the senior
political leaders, social activists, and journalists across
the statein 2007 on implications of the new laws in the
water sector, we experienced that, barring a very few
exceptions, there was a complete lack of awareness
about their existence. It can be inferred that the
common people are equally unaware about the process
of reformin the water sector. It is also remarkable that,
except for a few comments in the form of one or two
articles in the English newspapers, policy and legal
changes in the water sector did not find place in any
vernacular media.

These instances throw light on the highly inadequate
process of consultation, lack of informed debate, and
failure on the part of the government to reach out to
different sections of the society before introducing the
far-reaching reforms. Even the manner in which the
enactment of the law, that brought the MWRRA into
being, was carried out is highly controversial. The bill
was brought in the last hour of the last day of the
legislative assembly session, along with sixteen other
bills. Naturally, there was no discussion onthe billand it
was passed by a 'voicevote'.

The lessonsfrom the above-mentioned process are:

i) Since there are no standard norms of what
constitutes a 'participatory' process, the government
may conduct 'consultations' with expertsand
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NGOs—however limited their social base and number
may be—and may claim preparation of policy /
legislation through 'participatory' process.

ii) Since a robust 'participatory' process is not well
established in India, the government may treatitin the
most unaccountable manner. It results in a blatant
neglect on the part of the government to the most
important aspects of the 'participatory' process, such
as, ensuring wide participation, proper processing of
suggestions and objections submitted by the
participants, and producingjustification foritsactions.
Further, the government is likely to showcase these
processes to obtain legitimacy to implement reform
agenda.

iii) There is a lack of awareness about 'participatory’
process among common people and even among the
more active CSOs. These processes are not seen as an
opportunity to influence policy-making of the
government. Although many organizations have close
contact with people and a very good understanding of
the ground-level issues, they tend to overlook the
importance of converting their analysis into concrete
suggestions.

iv) However, it needs to be noted that, the farce of
public participation made by the government s largely
responsible for the apathy among the CSOs. It resulted
invery low expectations onthe partofthe CSOs from the
so-called 'participatory' process andin the consequent
lack of pressure to hold the governmentaccountable for
itsactions.

v) Itisnecessaryforthe common people, thesocialand
politicalactivists, and the CSOsin the different statesin
India to be cautious and watchful of the so-called
'participatory' processes. It is essential to ensure a
wider and an informed public debate and discussion
before any reform measure is implemented. There is a
need to pressurize the state governments to undertake
an 'awareness-campaign' to inform the people about
the possible changes in the water sector before
conducting the process of consultations.

d. Structure and Nature of MWRRA

The composition of the MWRRA exhibits complete
bureaucratic control over the newly emerging structure
of the authority. The selection committee is composed
of high-level bureaucrats, and the chairperson of the
MWRRA is of the rank of chief secretary or equivalent.
The other two members are experts in water resources
engineeringand water resources economy respectively.



Thereisalso a provision of five specialinvitees from five
river basins in Maharashtra who will be experts in
different fields. However, their role is advisory in
nature and they do not enjoy power to vote in the
proceedings of the MWRRA.

We compared the MWRRA Act with the Electricity Act
2003, as electricity sector in India implemented
regulatory reforms a few years back. The provisions of
the E-Act 2003 exhibitan attempttoinvolve thejudicial
arminthe upcoming requlatory structure. According to
the E-Act 2003, the chairperson of the State Electricity
Regulatory Commission (SERC) is a Judge (current or
past) of the High Court. The chairperson of the selection
committee of SERC is also a Judge (current or past) of
the High Court.

We also found that compared to the E-Act, the MWRRA
Act is far more regressive in offering space for the civil
society actors to participate in the functioning of the
water sector. This is a serious lacuna considering the
crucial functions entrusted to the MWRRA. Since the
MWRRA is a selected body, it is extremely important to
ensure its accountability by making it transparent and
participatory to the extent possible. The lack of
provisions related to transparency, accountability and
participation (TAP) in the MWRRA Act is likely to have a
long-term and serious impact on the water sector in
Maharashtra.

The lessons from the above-mentioned pointsare:

(i) The MWRRA actis a good example of how avowed
claims behind 'reforms' getsidelinedinthe process of
actual implementation. The stated objective behind
setting up of an IRA is to create an 'independent’,
expert requlatory body—outside the government—
to ensure rationality and consistencyin the decision-
making process. However, creation of the MWRRA
throws light on the lacuna in the design of the
IRAitself.

First, creating an IRA dominated by bureaucrats goes
against the claims made on behalf of the 'reforms', as
bureaucrats develop close ties with politicians in their
career and many times develop their own vested
interests. Consequently, a bureaucratic body is unlikely
to function 'independent' of the state, or for that
matter, independent of the dominant sections. Second,
the MWRRA is entrusted with a number of tasks that an
elected body has a mandate to perform, without
adequate provisions to ensure its accountability
towards citizens or their representatives. This is very
dangerousasitmeanstransfer of decision-making

function from the state to an unaccountable body of
officials and experts. Third, the tasks entrusted to the
MWRRA are so enormous, complex, and contentious in
nature that it seems beyond the capabilities and
capacities of the three technical and economic experts,
who have no commitment towards the different
sections of the society. Fourth, a bureaucratic body like
the MWRRA is supposed to perform quasi-judicial
functions without prior experience or expressed ability
to do so. This has serious implications for the future of
the watersector governancein Maharashtra.

(i1) The creation of IRA in most developing countries
took place under the pressure of IFIs. In quite a few
instances, the developing countries adopted this
model to avail loans from the IFIs and to assure the
private investors about rational and impartial process
of decision-making. As a result, many important
attributes of the IRA model, such as: independence
from the executive branch, robust procedures, and
strong accountability mechanisms, were neglected.
Similarly, there was no consideration of the unique
socio-cultural context of the country and the nature of
the civilsociety, while adopting this model. Asa result,
adaptation of this model to suit the peculiar situation
inthe countryremained weak.

(iii) The unquestioning adoption of the IRA model in
the water sector may lead to problems. Water is a
decentralized resource and is a highly politicized and
contentious subject. The requlation of the water sector
is extremely important, however, adoption of a
particular model for regulation in a non-transparent
manner creates doubts in the minds of CSOs about the
intentions of the government. It is also necessary to
learn from the regulatory reforms in the electricity
sector. It is noteworthy that the original idea of
insulation of the regulators from politics could not
make much headway in the electricity sector. The
experience of the requlatory reformsin the water sector
in different countries can also provide valuable inputs
for the process of improving reqgulation in water sector
in India. Thus, the review of already 'reformed’ sectors
could prove crucialin deciding whetherto adoptthe IRA
model for the water sector. It is also imperative to
ponder over an alternative model of regulation for the
water sector.

There is no doubt that current situation in the
water sector calls for urgent efforts to improve
regulation and ensure minimum benefits to all,
including poorer sections ofthe society. However, the
modelofindependentregulatoryauthority,

13



Box No. 3: Experience of the Electricity Sector Reforms

The regulatory reforms in the electricity sector have not yielded the results expected by the different quarters.
The ideal of an institutional mechanism that is politically neutral and capable of making decisions on technical
and objective bases alone seems not to be working. Consequently, reformsin the electricity sector proved a halted
and a slow process. The apprehensions of opponents of reform agenda that it will lead to privatization of
electricity sectoronawide scaleacrossthe countryalso proved erroneous. The experience of the electricity sector
shows that, although reforms are designed and implemented with certain logic, they do not always follow a
definite path. The process of requlatory reforms depends on politicsin the country. The political economy plays an
important role in deciding the course that a reform agenda will take in any sector. In a sense, the path of the
reformsisopenfortheinfluence oftheactorswhotake consciousand decisiveactions.

There is also a need to consider the peculiar nature of the water resources while thinking of a new institutional
mechanism. Because of the local and dispersed nature of water resources, it becomes extremely difficult to
impose the control through a centralized system. The vested interests developed at the local level and the
economic and political power they command, make this task even more difficult. The economic and political
vulnerability of the poorer sections and caste dynamics, especially in villages, are some of the constraining

factors.

promoted by the donor agencies in the water sector,
raisesimportantissues.

First, we have a decade long experience of regulatory
reformsin the electricity sectorin India. Itisimportant
to learn from the lessons from electricity sector before
bringing in such reforms in the water sector (refer to
BoxNo. 3).

Second, the peculiar nature of water resources also
raises some questions about the feasibility of such
reforms.

The Current Situation in the Water Sector in
Maharashtra

The water sector in Maharashtra is currently
experiencing changes at different levels and of
different degrees. The status of the water sector can be
summarized as follows:

(i) Although the MWRRA came into existence in
August 2005, there has not been a single regulation
that the authority has passed. The Conduct of Business
Regulations (CBRs) are not yet prepared by authority
nor has the government prepared rules for
entitlements. The CBRs specify the way the authority
will function in the future. Since the CBRs are not
prepared, the mannerin which the MWRRA will address
the controversialissues in water sector is unclear. That
restricts the CSOs from utilizing the space offered by the
MWRRA as a conflict resolution mechanism. The only
public process that MWRRA has recently initiated is in
relation to determining regulations for bulk water
tariff. Other initiatives such as review and approval of
water resource project has been undertaken by MWRRA
butthesameisstilla closed-door process.
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(ii) The 'Integrated State Water Plan' (ISWP),
supposed to be prepared by the State Water Board
within six months after application of the act and
supposed to be passed by the State Water Councilin the
next six months, is not ready yet. The process of
preparing the river basin plan is initiated in only one
river basin out of five. Such procrastination is
detrimental for the water sector, especially when the
MWRRAis expected to clear new water resource projects
inaccordancewith the ISWP.

(i1i) Several new processes are unfolding in the water
sector in Maharashtra. There are proposals for part or
full privatization of water service deliveryin some cities
in Maharashtra. There is an official campaign to close
down public stand-postsin order to save waterin some
cities. The drinking water schemesin the ruralareasare
reportedly facing many problems, such as: corruption,
capture of schemes by local vested interests and weak
implementation. There are proposals to involve private
developersinthe construction of water resource project
on 'Build-Operate-Transfer' (BOT) basis.

However, the MWRRA is not in a position to respond to
these developments. In case of the proposed
privatization of irrigation projects in Maharashtra the
authorityin responseto a petition filed by PRAYAS, have
ensured certain level of regulations on the
privatization process. Some of the key developments in
the water sector (like privatization proposals) require
much higher scrutiny and analysis, as they will set a
precedentforthefuture.



1.5 Possible Areas for Action

Considering the lessons from Maharashtra and the fact
that many state governments are in the process of
implementing similar reforms, we feel that it is
necessary to evolve possible areas for action. Following
aresomeoftheareasforconsideration:

(a) Since IRAs are not yet established in the other
states, there is an opportunity to prepare ground for
influencing the official process of bringing regulation
in the water sector. It is necessary to develop a
knowledge base on the design and implementation of
an IRAin the water sector as well as in other sectors. It
will strengthen the CSOs' efforts to respond to and
intervenein the process when the proposalto set up an
IRA will be mobilised. In states where laws for
establishment of regulatory authorities are already in
place, there is a need to undertake regulatory
interventions for promotion and protection of public
interest.

(b) Itis necessary to evolve the desirable model of
requlation for the water sector, including the scope and
the nature of 'regulation' and its preliminary
objectives. It can be evolved through a collaborative
effort of different actors in the water sector. There is
also a need to mobilize public opinion around such an
alternative and make people aware about the
government's plan of bringing 'reforms' in the water
sector. Some of crucial questions that need to be
addressed in this regards are: Considering the unique
nature of water resource, what kind of regulatory
system should be adopted for its effective
implementation? Is the proposed regulatory system
(suggested in the recent legislations) appropriate for
the water sectorinIndia? Canthere be a uniform system
of regulationforallstatesinIndia? Consideringthe

geographical diversity and different problems in
different states in India, is the model of independent
regulatory mechanism appropriateforallstates?

(c) Itis essential to keep a watch on the process of
'reform' in the water sectorin the state. Itis necessary
to demand for wider dialogue and discussion before the
implementation of any reform measure. Thereis a need
to pressurize the governments to undertake public
campaign for creating awareness about the 'reform'
process, priortoitsimplementation.

(d) Itisnecessarytoanalyze the reform principles (as
reflected in different projects, policies and laws) and
their possible impacts on different sections of the
society. The wide dissemination of such analysis will
help createawarenessamongthe people.

(e) There is a need to intervene in the process of
'consultations'—whenever it will be undertaken—by
the government on draft policy and legislations. It is
necessary to pressurize the government to undertake a
wider and a meaningful process of participation,
involving the different sections of the society. Itis also
necessary to hold the government accountable for the
output of such 'participatory' process, by compelling it
to producejustification for theinclusion or exclusion of
every suggestion made in the consultation after each
round of such 'participatory' process.

(f) There is a need to use existing spaces in the
'reform' process and try to create new spaces to further
pro-people agenda. There is a need to increase
transparency, accountability, and participation related
spacesinthe newstructures of powerattheinitial stage
itself. There is also a need to increase capacity of the
(SOstointerveneinthe governance of the water sector.
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Section 2

Analysis of Requlatory Laws:
Independent Regulatory Authorities in Water Sector

Contents
2.1 WaterIRALawin UPand Maharashtra: Need for CivilSociety Attention
2.2 Analysisof Procedural Accountabilityin MWRRA Law

2.3 Analysisof Proposed Ground Water Regulation Bill:
Proceduraland Other Recommendations

Introduction

This section includes a compilation of various documents related to analysis of requlatory laws.
The section begins with a note on water IRA laws in UP and Maharashtra. The UP law is largely
based on the Maharashtra law with some crucial differences. Understanding of these laws is
crucial for envisaging the nature and possible impacts of these IRAs in water sectorin India. This
particular note was preparedin light of the dissemination workshop heldin UPin the aftermath of
the passing of the law.

The second part of this section includes analysis of the procedural aspects of the MWRRA law,
especially in light of its implications on the mechanisms required for evolving public control on
governance of IRAs. This analysis was further used for developing a submission made before
MWRRA for recommending pro-people processes. The submissionis reproduced in this part of the
section.

The last part of the section focuses on analysis of the proposed ground water regulation bill in
Maharashtra. This is also a part of the submission made in a consultation meeting organized by
government officials on the proposed bill. The submission presents the preliminary analysis of
the note circulated by the officials on the proposed bill. The actual copy of the draft bill was not
circulated during the consultation. The particular draft bill is of importance due to the far-
reaching impacts that ground water regulation will have on the rural sector and also due to the
proposal to vest the responsibility of groundwater regulation with MWRRA, the already
established IRAin Maharashtra.



2.1 Water IRA Law in UP and Maharashtra:
Need for Civil Society Attention

2.1.1 Introduction

Under the rubric of reforms, fundamental,
comprehensive, and often, irreversible changes are
taking place in almost all economic and social sectors.
These changes are predicated on the market-based
principles, which are accepted as part of the agenda for
economic liberalization and globalization. The changes
are also affecting governance of water, the most
fundamental need of all life. The most disturbing factis
that most of these changes are taking place without
adequate and informed public debate. As a result, even
irreversible changes, like changes in the legal
framework governing water sector, are taking place
without the knowledge of either the public or the
elected representatives (many laws are passed without
adequatedebateinthestate legislations).

The 'Uttar Pradesh Water Management and Regulatory
Commission (UPWMRC) Act, 2008" passed recently in
the legislative assembly of Uttar Pradesh (UP) is the
latest addition to the legal reforms pursued in various
states in India in water sector. It was the state of
Maharashtra that first enacted a similar law for
establishment of 'Maharashtra Water Resources
Regulatory Authority' (MWRRA) in 2005. Arunachal
Pradesh followed suit in 2006 and Uttar Pradesh took
the decisive step in 2008. Other states are planning for
the establishment of similar requlatory authorities in
the watersector.

Establishment of a requlatory authority in water sector
will have wide ranging impacts on the public interest1
in the water sector. This article attempts to give a brief
introduction to the new regulatory laws and highlights
the major areas of public concern. Since the UP act
draws largely from the Maharashtra law, though with
certain crucial differences, a comparison between
MWRRA Actand UPWMRCActisalso provided.

2.1.2 Genesis of Water IRA Laws

The genesis of MWRRA or UPWMRC laws can be traced to
the processes related to market-oriented reformsin the
water sector that are underway in different parts of the
country. These reforms are guided by the principles of
water governance, popularly known as 'Dublin
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Principles', which were articulated and accepted by
participants of the 'International Conference on Water
and Environment' held in Dublin, Ireland in 1992. One
of the 'Dublin Principles', states that 'Water has an
economic value in allits competing uses and should be
recognized as an economic goal'. The particular
principle proposes water to be considered as an
'‘economic good'. This perspective to water makes the
management and governance of water, amenable to
market principles similar to those applied to any other
economicgood or commodity. The prescriptions such as
'privatization' and 'full cost recovery'2 emanate from
these market-oriented perspective of water
governance.

In the post-globalization era, the national as well as
state governments in India are taking forward various
market-oriented reform initiatives in water sector. The
reforms, which began as part of development projects,
are now gradually encapsulating the policy and legal
framework for water governance. From the recent
changes in the regulatory frameworks in water
governance, it is clear that the latest frontier of the
reforms is the legal system for water sector in India.
Majority of these reforms are driven by the technical
and financial support from international aid agencies
likethe World Bank (WB). New laws like UPWMRC Actand
MWRRA Act are poised to change the entire regulatory
structure of water governance. Looking at the
irreversible and fundamental changes that these legal
reforms can bring, it is high time that the citizens and
water users groups, which are at the receiving end of
these reforms, wake-up to address the issues of public
interest.

2.1.3 Fundamental Change in Regulatory

Framework

Itisimportant to understand that the establishment of
water regulatory authorities or commissions in states
likes Maharashtra, UP or Arunachal Pradesh is aimed at
establishment of what is called as 'Independent
Requlatory Authority' or IRA. Such IRAs are already
established in India, mainly in infrastructure sectors
like telecom (Telecom Regulatory Authority of India),
electricity (State Electricity Regulatory Commission),



and alsoin servicesectors likeinsurance. The Securities
and Exchange Board of India (SEBI) also functionsasan
IRAinthesector of securities market.

Within the given policy and regulatory framework,
these IRAs are supposed to balance two things, viz., (a)
interests of the service users, and (b) interests of the
market including the private sector players in the
market. In doing so, the IRAis expected to ensurethata
conducive environment is created for free and fair
competition in the sector. To achieve this objective,
naturally the IRA should be empowered enough to take
decisions and give orders regarding key economic
matters like the terms of competition, price of services,
distribution of various service or other benefits among
various stakeholders. Hence, the IRAis often entrusted
with powers equivalent to courts and as such these
institutions are quasi-judicial in nature. Due to their
quasi-judicial nature and due to the responsibility of
regulation vested in them, these institutions are
supposed to be 'independent' in their decision making
process. Thus, the assumption is that by isolating itself
from undue political influence, such independent
institutions having sectoral expertise combined with
judicial powers, can bring economic efficiency in the
sectorasawhole.

Before IRA comes into existence, the key sector-level
decisions are taken by government departments and
ministries, thus making the decisions amenable to
various political influences including genuine politics,
vestedinterest politicsand politics related to whims and
fancies of particular ruling party or minister. Thus, in
effect, the establishment of an IRA leads to transfer of a
big chunk of regulatory function from the government
departments and ministries to the newly established
IRA. This brings in a fundamental change in role of
government towards requlating the sector. These
changes may have multiple adverse effects such as:

=  (Complete de-politicization of the crucial public
interest issues involved in regulatory functions of the
IRA. This may limit the scope for influence on key
sectoral decisions through legitimate and just political
activism.

= Unaccountable behavior of IRAs, since IRA is not
directly accountable as the government is through
electoral process.

= Market capture of IRA, since the market and market
players with their strength of financial and knowledge
resources can have higher influence on the techno-
centric and judicial proceedings of the IRA. This may

lead to reduction in space for raising genuine concerns
relating to publicinterestincluding theinterests of the
poorand other disadvantaged sections.

But at the same time, IRAs can also be instrumental in
bringing public interest at the center stage of the
governance of the sector. For example, the IRAs have
the capacity to bring transparency to the otherwise
opaque decision making processes in the sector.
Similarly, IRAs can play key role in ensuring intensive
and meaningful participation of all stakeholders
including the marginalized sections of the society. But
these gains certainly get shadowed if the law for
establishment for IRA does not favor development of
effective public control on the regulation of the sector.
Also, if the basic framework for governance, especially
in life-sustaining sector like water, is totally 'market
centric', then it is hard to expect that the IRA will
always keep public interest over and above the private
interests of the playersinthe market.

Apart from this fundamental change in the regulatory
frameworkthatanIRA bringsinasector, thereareother
changes that are specific to water sector that the new
regulatory laws will bring. These changes are discussed
inthefollowingsections ofthearticle.

2.1.4 Water Entitlement Regime

Creation, management and regulation of 'water
entitlement system' (WES) is at the heart of the
regulatory framework of the IRA in water sectors. As
partofthe WES, various water users and groups of users
shall be allotted certain shares of water as their 'water
entitlement'. The UPWMRC and the MWRRA are
empowered through the respective legislations to
determine and requlate water entitlements to different
user groups. UPWMRC Act defines entitlement as, 'any
authorization by the Commission to use the water for
the specified purpose...' (refer Sect. 2 (h) of UPWMRC
Act). MWRRA Act further states that,
'entitlements,...are deemed to be usufructuary
rights...' (refer Sect. 11 (i) of MWRRA Act). Water
entitlements are certainly not the ownership rights but
they are 'rights to use' (in short 'use-rights'), which
are also called as 'usufructuary rights'3. Thus,
'entitlements' are leqally recognized, registered,
(near) perpetualand regulated rights over use of water.

There could be two ways to view this new regime. One
way could be that creation of water entitlements regime
willensure rights of water users, especially the rights of
poorand disadvantaged sections of society overthe use
of water resourcesand shallactasa barrierto monopoly
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control of the dominant groups in the society over the
bulk of the water resources. The second way could be
that creation of property use-rights over a share of
water would pave way for development of market
mechanisms in water sector, similar to the existence of
land market. The actual impact of establishing water
entitlement regime depends on the finer details of the
related requlatory provisions and also the kind of
political dynamics that comes into play while
implementing the regime.

2.1.5 Equityin Water Distribution

The impacts of entitlement regime will depend on the
level of cognizance and integration of social policy
considerations in the regime such as equitable
distribution of water. Both the UPWMRCand MWRRA Act
specificallymentioninthe preamble of the laws that the
regulator shall ensure judicious, equitable and
sustainable management and allocation of water
resources. Thus, the legislations accept 'equity' as the
key principle that shall guide the allocation of water
resources. Thisacceptance would be expected to lead to
equitable distribution of entitlements, thus, making
the poor and other disadvantaged sections entitled for
due shares of the water use-rights allocated by the
requlator.

Except for the preamble of the UPWMRC Act, the term
'equity'is notatall mentionedin the legal provisionsin
the rest of the document of the law. In fact, there has
been no attempt to legally define the criteria for
'equitable allocation' of water resources. In absence of
a practically implementable definition of 'equity' the
regulator will not be able to implement the principle of
'equitable distribution' in practice. MWRRA Act states
that, 'for equitable distribution of water in command
areas of the project, every land holder in the command
area shallbe given quota', and that, 'the quota shall be
fixed on basis of the land in command area’' (refer Sect.
12 (6) (a) & (b) of MWRRA Act). Thus, water willbe made
available to only those people having land in command
area and it will be in the proportion of land holding.
Hence, in MWRRA Act 'equity' is defined in a manner
thatonlyincludesalllandownersin command area ofan
irrigation project.

Thus, in Maharashtra a vital opportunity is lost to bring
into reality an inclusive interpretation of the principle
of 'equity' as: 'water to everyone including the
landless'. Such legal boundaries on definition of equity
are not imposed by UPMWRC Act and there could be an
opportunity in UP to evolve a much comprehensive and
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inclusive definition of 'equity' by influencing the rules
and requlations that will be prepared for
implementation of the law.

The combination of establishing the entitlement
regime (legally recognized and perpetual use-rights
over water) and the system of allocation of entitlement
in proportion to the land owned, will allow the big
landlords to gainimmense control over water resources
that would not only have government sanction but also
have legal sanctity. The 'Water Entitlement System'
with a narrowly defined principle of 'equity' may thus
lead to emergence of 'Water Lords', similar to the
existing 'Land Lords'. This will ultimately reinforce the
financial and political clout that the dominant group
holds today and would lead to further erosion of space
for disempowered sections to assert their rights. The
problem gets further accentuated when we explore the
linkages between 'Water Entitlement System' and the
creation of 'Water Markets'.

2.1.6 Water Markets

UPWMRC Act does not include specific provisions for
creation of water markets. But there are clear linkages
between creation of 'water entitlement systems' and
'water markets'. Hence, the possibility of creation of
formalwater markets, once the entitlement systemisin
place, cannotbe dismissed.

Strategically, creation of legally recognized 'water
entitlement' could be a pre-cursor to creation of 'water
markets'. Once established, the water entitlements can
then be traded within a market system under a sound
legalframework.

Itis worth understanding the linkages between 'water
entitlements' and 'water markets' from experiences of
countries, which have already implemented market-
oriented reforms in water sector. Water access
entitlements, allocations and trading have been key
elements of water reforms in Australia. The Australian
government defines 'water trading' as transactions
involving water access entitlements (permanent
trading) or water allocations assigned to water access
entitlements (temporary trading)4. Similarly, in Chile,
water use right is treated as a private property
independent of land (title) that can be traded, used as
collateral, and treated as assets for tax purposess.
While the Chilean government grants quantified water
rights (entitlements) to all users, an active water
market facilitates reallocation of such entitlements
both withinand across sectors.



Though UPWMRC Act does not provide a clear and direct
provision for trading of water entitlements,
considering the strong linkage between 'entitlements’
and 'markets', there will be efforts in future to build a
market system, once the entitlement systemisin place.
This concern about creation of formal water markets in
Indiais not hypotheticaland basedjust on some remote
internationalexperiences. The provisionsin MWRRA Act
suggest beyond doubt that 'entitlement regime' is
established for the specific purpose of allowing future
allocations of water through market mechanisms.
Though the specific provisions of MWRRA law imposes
certain restrictions on such market mechanisms the
direction to move towards full-scale commercial water
marketsisveryevident.

According to MWRRA Act, the requlator has been
accorded the powers to fix criteria for trading of water
entitlements on the regulator (refer Sect. 11(i) of the
MWRRA Act). Further, the law states that,
“entitlements,...are deemed to be usufructuary rights
which can be transferred, bartered, bought or
sold...within a market system” (refer Sect. 11(i) (i) of
the MWRRA Act). Thus, the scenario of emergence of
formal water markets is not just a matter of policy
debate, but it has already penetrated into the
regulatory framework and received legal sanctions in
one of the state in India. There will be every possible
attempt to replicate this model of creation of 'water
entitlement system' and 'water market system' across
various parts ofthe country.

The GoUPwaswise enough to avoid provision for trading
of entitlements, but the same may be given a backdoor
entry through inclusion of the same in rules and
reqgulations forimplementation of the law. A study done
on the distributive impacts of water markets in Chile
concludes thatfarmers' share of water rights decreased
significantly after formal water markets backed by the
system of property use-rights (entitlements) were
introduced. This led to deterioration of their standards
of living6. Such impacts can be detrimental to the agro-
economyandtheoverallruraleconomyinIndia.

2.1.7 Tariff Regime

Establishing a tariff system and regulation of the same
is one of the key functions of the IRAs. UPWMRC Act as
well as MWRRA Act entrusts the responsibility of
determination and regulation of water tariff to the
respective regulatory authorities. The tariff will be
determined based onthe principle of 'cost-recovery'. It
is necessary to gain critical understanding of the

principle of 'cost-recovery' and also analyze the
implementation of this principle with respect to the
'levels of cost-recovery' envisaged in UPWMRC Act and
MWRRA Act.

The principle of 'cost-recovery' from water tariff
emanates from the principle of 'water as an economic
good'. Itis argued that water has economic value and
hence provision of water services should be
accompanied by recovery of costincurred to provide the
services from the users. It should be noted that, in many
parts of India, water charges are based on the (explicit
or implicit) criteria of 'affordability’ for the water
users. As a result, at many places, water is being
provided free or at highly subsidised rates to certain
areas or populations. And, expenditure for water
services were supported using the revenue generated
from general taxes. Thus, historically water services
were pre-dominantly considered as 'social services'
and water was considered as a 'social good'. The new
tariff regime that will be implemented as part of water
sector reforms attempts to reverse this principle and
replace the same with the principle of water as
'‘economic good'. There is an emerging consensus that
water services should either be run like a business, or
become a business7. A business-like operation would
require 'full cost-recovery' from water tariffs charged
to individual consumers. In effect, this requires
charging of water services based on the market
principles. Today, most of the states in India have
accepted the principle of 'cost recovery' in their 'State
Water Policies'. But, there was no formal mechanism to
establish the tariff regime based on this principle. This
has been achieved by making relevant provisionsin the
new regulatory laws such as UPWMRC Act and MWRRA
Act, which effectively provide legal sanction to the
paradigm shift in the perspective towards economic
water services and tariff. Both the laws empower the
water requlatory authorities to establish tariff system
based on the principle of 'cost-recovery', and to
determine and requlate water tariffs. MWRRA Act
restricts the level of recovery to operation and
maintenance (0&M) cost whereas UPWMRC Act provides
for recovery of part of capital costs (in form of
depreciation) along with 0 & M costs. Provision of
recovery of capital costs paves way for higher
commercialization of the water services. Recovery of
capital costs also creates conducive environment for
privatizationin water sector.

Itis necessary to understand that, both the regulatory
laws have still not made provision of recovery of return
on investments or profits from water tariff. Once this
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level of recovery is reached, itis argued that, the water
sector will be able to attract more and more private
investors since there will be a provision for certain
percentage of tariff to be collected as profit for the
investors. Thisissue of level of cost recovery defined in
the laws (limited to the operation and maintenance
cost in case of MWRRA Act) and privatization of water
services is at the cornerstone of one of the petitions
filed by PRAYAS before the MWRRA against the initiative
to privatize anirrigation project in Maharashtra8. It is
surprising that, UPWMRC Act also makes provision for
recovery of cost of subsidy from the water tariffs. Such
an attempt will lead to tremendous pressure on the
service providers to reduce the subsidy component of
the costs to enhance already limited revenue collected
from water tariffs.

The discussion on tariff regime suggests that UPWMRC
Actseemsto be goingahead with the next generation of
market-based regulatory reforms. Overall it can seen
that the kind of tariff regime that gets established
bears a lot of influence on crucial issues of public
interest such as privatization of water services and
subsidytothe disadvantaged sections of society.

2.1.8 Licensing Regime for Water Service

Providers

Amajorframework-level departure of UPWMRC Act from
MWRRA Act is the provision of licenses to water service
providers and thereby regulating the functioning of the
various water utilities. Unlike the UPWMRC Act, MWRRA
Act is ill equipped to regulate water utilities. The
UPWMRC is empowered to regulate the procedure and
conditions for granting, revocation, and amendment of
licenses, the terms, conditions, and procedure for
determination of revenues and tariffs, determine
standards of services and ensure reporting on
standards from the licensees. So UPWMRC Act takes a
typical 'utility requlation' approach that existsin other
sectors like electricity and telecom. This approach
includes not only 'economic regulation' but also
'serviceregulation'. Hence, UPWMRC Act ushersin next
generation of requlatory framework with respect to
regulations of water utilities.

The attempt done in UPWMRC Act to bring in
comprehensive (i.e. both economic and service)
regulation of water utilities can be seen as a welcome
proposition, considering the lackluster performance of
water utilities in India. But there is a need to further
analyze the linkages between creation of licensing
regime in water services and privatization of the
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services. It is considered that a major step in the
privatization and liberalization process in many
countries is the issuance of a license to incumbent
operators. Thus, there is a need to dwell more into the
issues of public concern surrounding the provisions
related to creation of licensing regime.

2.1.9 Licensing Regime for Groundwater

Extraction

Another fundamental departure of UPWMRC Act from
MWRRA Act, is the provision for requlation of groundwater
exploitation through 'licensing' mechanism. Though the
specific provisions related to functions of UPWMRC are
quite silent about the requlation of groundwater, there
are clear indications about the same from the various
definitions givenin the law.

Firstand foremost, UPWMRC Actincludes a definition of
'Ground Water Entitlement' [refer Sect. 2(j) of UPMWRC
Act]. Hence, while determining the allocation and
distribution of water entitlements [as per powers given
to the commission vide Sect. 12(b)] the UP Regulatory
Commission canalsogoaheadand determineindividual
orbulk-level groundwater entitlements.

A similar possibility exists in case of MWRRA Act also
becauseitdoincludes a similar definition for groundwater
entitlements. But the difference is that, MWRRA Act
defines groundwater entitlements [referred as 'Sub-
surface Entitlements' in Sect. 2(z)] only in relation to the
groundwater extracted from a command area of a dam
project. The particular definition given in UPWMRC Act
does not actually include such a condition and hence is
applicable for all type of groundwater, not just restricting
tothatin the command area of a dam project.

The most fundamental departure of UPWMRC Act in
comparison to MWRRA Act can be seen in the definition
of 'Licensee' given in UPWMRC Act. As mentioned
earlier MWRRA Act does not include the approach of
'requlation through 'licensing' and hence there is no
such definitionin the said Act. The UPWMRC Act defines
a'Licensee' astheone (individual or organisation) who
not only operates a water supply system (i.e. licensing
regime for water service provider, as mentioned in
earlier section) but also those who exploits and uses
groundwaterforany purpose.

Overallitcan be seen that UPWMRCAct has paved way for
licensing of groundwater user. Though there are no
direct functional provisions related to this in the Act, it
is clear that this is a beginning of devising mechanisms
for regulation of groundwater through 'licensing'. The



concernisthatwhetherthiswill bringinthe 'unjustand
exploitative license regime (raj)' in groundwater sector,

2.1.10 Planning Regime: Integrated State
Water Planning

Decisions about the location, size and other aspects of
new water resource projects have a very close bearing
with the developmentand growth of particular regions.
It is one of the most controversial and highly sensitive
issues at the regional level. An attempt to bring these
decisions under requlatory purview has been done in
both MWRRA as well as UPWMRC Act, through the
provision for development of a planning regime in the
form of 'Integrated State Water Plan' (ISWP).

According to UPWMRC Act, the government shall
develop the ISWP while the approval to the ISWP will be
given by UPWMRC. In contrast to this, MWRRA Act
accords the power of approval of ISWP to a committee
comprising various ministers while the role of MWRRA is
limited to monitoring of implementation of ISWP. Thus,
UPWMRC Act envisages next generation of requlation by
bringing the planning regime under direct control of
therequlator. Delegating highest order powers relating
to a crucial development tool like ISWP to an IRA may
have detrimental impacts especially those related to
the concern of de-politicization of water resource
planning. There is an urgent need to articulate and
address the concern over loss of public control on the
planning of water resources.

2.1.11 Public Control on Governance of
Regulator: Provisionsfor Transparency,
Accountability and Public Participation (TAP)

Since, the IRA is supposed to be an autonomous body;
there are questions of accountability of IRAs. The
problem is that the IRAs such as UPWMRC and MWRRA
are empowered to take key decisions on water tariffand
water distribution but theyare not directlyaccountable
to the public. Hence, the only option that remains for
exerting public control on the IRA is through ensuring
that the process followed by the IRA is transparent,
accountable and participatory (TAP). Thus, TAP is
necessary requirementforensuring some level of public
controloverthe decision making process ofthe IRA.

The comparative analysis of the provisions of the law for
establishment of IRA in water sector (MWRRA &
UPWMRC Act) with the provisions of law for
establishment of IRA in electricity sector (Electricity
Act) suggests that the provisions regarding TAP in

MWRRA and UPWMRC Act are weaker that their
counterpart in electricity sector. For example, there is
no provisionin UPWMRC as well as MWRRA Act for 'prior
publication' of requlations that will be prepared by
respective regulators for implementation of the law.
Provision of prior publication makes it mandatory on
the regulator to publish the draft regulations before
finalizing the same. Thus, availability of draft
regulations opens the opportunity for public scrutiny
and influence. It is surprising UPWMRC Act does not
include the provision of 'prior publication' evenin case
of rules to be prepared by government for
implementation of the law. Such a provisionisincluded
in MWRRA Act. Thus, UPWMRC Act neither provides
space for public participation in process of formulation
of regulations nor for rules. It is also surprising that
whereas MWRRA Act provides space for stakeholder
consultation in formulation of tariff regulations, but
the sameis notincluded in UPWMRC Act. Thus, UPWMRC
Act totally ignores the principle of public participation
inregulatory processes.

In case of transparency, the UPMWRC Act seems to be
progressive then MWRRA Act because it makes it
obligatory on the requlator to issue its decisions,
directions or orders accompanied with reasons behind
the same (Sect. 10(4) of UP Act). Thus, the UPMWRC will
have to disclose the reasons behind each of its decision.
But there is a much regressive provision related to
transparency in UPWMRC Act, which states that
information obtained by commission with respect to
any person or business shall be treated as classified and
shallnot be disclosed by commission without consent of
the person or business (Sect. 18 of UP Act), except for
information related to tariff. Further, the law also
includes a blanket provision making all information in
possession of the requlator to be kept confidential and
to be furnished to any person or agency only with the
permission of the regulator. These provisions
categorized undera separate heading of 'restriction on
disclosure of information' are counterproductive to the
measurestoenhancethetransparency oftheregulator.

Such lacunas related to TAP resulting into lack of
effective public control over the governance of IRAs can
potentially lead to un-accountable behavior by IRA and
regulatory capture by thevested-interest groups.

2.1.12 Miscellaneous: Penalties, Cess for
Flood Management and Water Conservation

Apart from the above-mentioned issues, thereis a need
to look into the public concerns related to other
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provisions of UPMWRC Act. For example, there is a need
to lookinto the level of penalties envisaged in the law.
The UPWMRC Act seems to provide for much stricter and
heavy penalties as compared to MWRRA Act. Further, the
law also empowers the regulator to impose cess to be
charged from owner of lands benefited by flood
protection and drainage works implemented under new
projects. Such provision would certainly burden the
public, especially, the poorfarmers.

Considering the failure of State Pollution Control
Boards to effectively control the pollution of water
resources, the UPWMRC Act envisages concrete role for
the IRA in water conservation. MWRRA Act restricts the
role of IRA in water conservation by not giving powers
to IRA to penalize the polluters. In contrast, UPWMRC
Act empowers the IRA to penalize the polluter to the
extent of withdrawal of entitlements.

2.1.13 Need for Evolving Response Strategy
by Civil Society

As discussed, the enactment of UPWMRC Act will have a
far-reaching impact on the governance of water sector
in UP. There are serious issues of public concern that
emanates from the changein the requlatory framework
in water sector. These issues, if not addressed, can
potentially lead to severe erosion of public interest
associated with life-sustaining resource like water.
Hence, thereis an urgent need for social activists, like-
minded NGOs, researchers, media persons and other
such concerned groups and individuals to evolve
appropriate strategies to respond to this new scenario
in water sector. The response should be based on more
in-depth analysis, articulation and building of critical
understanding on the impacts of the new regulatory
frameworkimposed on us.

PRAYAS has been actively engaged in analysis and
awareness generation activities related to the
establishment of IRAs in water sector in various states
in India. Our experience in Maharashtra suggests that
the IRA, once established through a law, follow the
strategy of very slow and gradual progress towards
initiating requlation in water sector. This 'slow-go
strategy' makes it very difficult for the civil society to
envisage the real impacts of the new laws and hence
there is tendency to overlook the developments and
wait till the actual impact is felt with relation to water
tariff or water distribution. But such 'wait and watch’
tendency can lead to loss of vital opportunity to
influence the evolving regulatory framework in its
formative stages.
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Hence, it becomes necessary for the concerned civil
society actors to give urgent attention to these
developments and start evolving relevant response
strategy in the best interest of the public. Activities
aimed at wide-scale awareness generation and
consensus building could be the starting point of this
process.

Endnotes

1. Publicinterest could be defined as the sum total of
the interest of the poor and disadvantaged sections as
wellastheinterestofthesocietyasawhole.

2. Full cost recovery means recovery of all costs
associated with water services from the water tariff
charged to the water users. This typically includes
capital as well as operational and maintenance costs
including return oninvestment.

3. The dictionary meaning of the term 'usufructuary'
istherightofusingand enjoyingallthe advantagesand
profits of the property of another without altering or
damaging the substance (Webster's New World
Dictionary).

4. Source: Government of Australia, (2005). Water
Access Entitlement, Allocations and Trading. Australian
Bureau of Statistics, Australia

5. Source: Saleth Maria R, Dinar Ariel, (1999). Water
Challenge and Institutional Response: A Cross-Country
Perspective. World Bank

6. Source: Romano D, Leporati M, (undated). The
Distributive Impact Of The Water Market In Chile: A Case
StudyIn LimariProvince, 1981 -1997.

7. Source: Kessler Timothy, (2005). Social Policy
Dimensions Of Water And Energy Utilities: Knowledge
GapsAnd Research Opportunities. World Bank.

8. Petition filed in Jan 2008 before MWRRA. The
petition was against by-passing of MWRRA Act and
related tariff provision while initiating process of
privatization of one of the irrigation projects in
Maharashtra. In its order issued in Nov 2008, MWRRA
directed the proponents of privatization to withdraw
the proposal until privatization policyis revised to limit
the recovery level to 0&M cost and in order to ensure
role of the regulator. The order is available on
www.mwrra.org. Other details of the petition can be
senton requestto PRAYAS (reli@prayaspune.org)



2.2 Analysis of Procedural Accountability in MWRRA Law:
Recommendations to MWRRA

2.2.1 Introduction

An Independent Regulatory Authority (IRA) is
supposed to be an autonomous quasi-judicial body
empowered to make crucial sector-level decisions in an
apolitical manner. Since IRA is vested with very high
level power without any direct representation init by a
publicly elected member, it raises the crucial concern
about the accountability of the IRA. This gives riseto a
genuine concern related to de-politicization of the
sector due to the establishment of an IRA. In this
regard, itis argued that the IRA shall be accountable to
the public at large through the procedures adopted by
the IRA in decision making. The procedures shall be
highly transparent, accountable, and participative
(TAP) in nature, thus allowing the public to influence
the decision of the IRA through analytical means. In
this way, it is possible to establish 'procedural
accountability' ofthe IRA.

Once the IRA is established, the 'procedural
accountability' provides a major tool to ensure public
control on the IRA. The other measure to ensure public
control on an IRA is by invoking legislative
accountability of IRA through political means and
making the publicly elected representatives intervene
in the functioning of the IRA to protect publicinterest.
But as per the IRA framework, such a political
interventionis possible onlyin cases of extreme threats
to publicinterest. In the normal course of functioning
and decision-making by IRA, it is the procedural
accountability that plays an important role. In light of
this, an analysis of the provisions related to the
'procedural accountability' of Maharashtra Water
Resources Regulatory Authority (MWRRA) law was
undertaken. This analysis was based on comparison of
the MWRRA law withits counterpartin electricity sector,
i.e. the Electricity Act (E-Act). This comparison focused
on provisions of laws as well as actual practice followed
bythe Maharashtra Electricity Regulatory Commission.

Based on this analysis, a submission was prepared with
the objective of ensuring 'proceduralaccountability' of
MWRRA. The submissions presented to MWRRA included
concrete recommendations to MWRRA for its future
functioning and process of preparing regulations. This

intervention was madein a phase when MWRRA was still
initsevolution stage. Hence, the submission attempted
tosensitizetheregulator on the need forenhancing TAP
in its overall functioning and decision making process.
The submission made in this regard is reproduced
verbatiminthefollowing paragraphs.

2.2.2 Letter to MWRRA: Summary of Analysis
and Recommendations

Date: 14 May 2007

To,

The Secretary,

Maharashtra Water Resources Regulatory Authority,
Mumbai.

Subject: Suggestions for the process of preparing the
Regulations

Respected Sir,

We thank you for inviting our suggestions on the
regulations which are currently being prepared by the
MWRRA. We see this as an opportunity for civil society
actors to participate in the process of making the
regulations.

We feel that the formulation of the requlations of the
MWRRA s one of the mostimportant processes, as it will
define the future course of the functioning of the
MWRRA. Further, in view of possible reforms in water
sector in other states of India, these regulations are
critical as they would setan example which other states
would follow. Thus, these regulations will play a crucial
rolein shaping notonly the future of the water sectorin
Maharashtra, but will also provide a benchmark for
otherstatesinIndia. Formulation of theregulationsisa
challenging task, as it requires an interdisciplinary
approach and careful consideration of many
procedural, technological, and legal issues. It also
requires very good understanding of ground realities
and flexibilitytoaddress upcomingissues.

Prayas has been working in the area of policy research
and analysis, with the aim of protecting the public
interest. It has actively participated in the regulatory
system in the electricity sector at the central as well as
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in Maharashtra and some other states since 1998. This
experience enabled us to understand the potential of
the requlatory system and processes in India, if usedin
the broader publicinterest.

After comparing the MWRRA act with the Electricity Act
2003, we came to the conclusion that the MWRRA law
does not offer much space for civil society actors to
participate in the functioning of the water sector. This
has been discussed in detail in the accompanying
notes. This serious lacuna can be overcome, at least to
some extent, through the appropriate regulations,
which could define processes for participation of
public and civil society organizations in the decision-
making of this sector. This puts the onus on the MWRRA
of formulating the regulations even more carefully and
with the purpose of creating appropriate spaces for
public participation, and thus, overcoming
weaknessesinthe Act.

Our analysis of the infrastructure sector reforms at the
global level as well as in India suggests that it is a
paradigm shift that will have long-term impact on
economy, society and even culture in many countries.
This paradigm shift involves moving gradually away
from the “state-centered” paradigm of decision-
makingintheinfrastructure sectortoward the “market-
centered” paradigm. The state-centered paradigm,
dominantinIndiauntil 1990, assumesimportantrole of
the state institution in planning, implementation, and
regulation of the infrastructure sector. The
development of infrastructure sector was viewed as
crucialforachieving the broader objectives of economic
growth and poverty reduction and, therefore, as a
matter of concern for the society as a whole. The
market-centered paradigm, on the contrary, believesin
reduction of the role of the state and relies, with
varying degrees, on the market mechanism for
functioning of the infrastructure sector. It views the
infrastructure sectorasanarena ofa purely “economic”
activity, wherein various actors participate through
various means (viz., capital, labour, technology, skills,
and purchasing power) to achieve their own limited
'private’interests.

We feel that this “economic” view of the water sector
would prove severelyinadequatein a country like India,
wherethe contribution of the water sector will continue
to be critical in achieving broader national objectives.
Considering continued criticalimportance of the public
interest issues such as equity, social justice, and
sustainability, and considering the unique role that
water plays in sustaining life on this planet, the undue
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emphasis on the “market-centered” or “economic” view
of this sector emphasizing on full freedom to 'private'
interests of those who have purchasing power could be
dangerous, ifnot disastrous.

We feel that, even after restructuring, the water sector
in India cannot absolve itself of its “political”
responsibility, i.e., responsibility towards the wider
objectives and long-term interests of the society as a
whole. Although, it could be necessary to adopt some
elements of the “market-centered” paradigm in the
process of restructuring, the interests of common and
poor people need to remain at the center of any affairin
the sector. The restructuring process offers an
opportunity for different sections to represent
themselves through the regulatory process. This
requires that the regulatory system and processes will
remain transparent, accountable, and participatory
(TAP) not only to “economic” actors but also to people
atlarge. Itis noteworthythat lack of effective TAPin the
functioning of the all-powerful state was the main
lacuna in the earlier paradigm, which led to
deterioration of the sector.

However, it is evident that most sections of
populations will not be able to participate in the
upcoming regulatory process on their own. The role of
civil society institutions is vitalin this regard, as they
can make an attempt to represent different sections of
society. But, there is lack of awareness, skills, and
capabilities on the part of most civil society
organizations that are expected to participate
effectively in the regulatory system. This has further
reduced chances of their participating in the
regulatory process and benefiting from new
opportunities. Although many organizations have
close contact with people and very good
understanding of ground-level issues, they tend to
neglect newly emerging forums like the regulatory
authorityand overlookimportance of converting their
analysisinto concrete suggestions.

On this background, it is essential for the newly
emerging regulatory system to take up the task of
ensuring promotion of broader societal objectives. Itis
imperative in this situation to take some extra steps to
overcome the above-cited barriers posed by ground
realities. We feel that the newly forming regulatory
system should undertake the following three major
stepsinthissituation:

m  Operationalising transparency through mandatory
and comprehensive provisions for transparency;



m  Enhancing effectiveness of provisions related to
accountabilityand participation; and

m  Capacitybuilding of civilsocietyinstitutions;

We suggest thatthe MWRRA should take theinitial steps
in this direction. Unfortunately, the process of reforms
in infrastructure sector in India is devoid of informed
public debate. Even the process of enactment of the law
that brought the MWRRA into being was highly
controversial. On this background, it becomes difficult
for the appointed body like the MWRRA to gain
confidence and respect of people to perform the
important functions entrusted to it. It is of utmost
importance for the MWRRA to ensure wider public
participation to overcome this lacuna. As indicated in
the accompanying note, the experience of the
electricity sector suggests that participation of civil
society organizations helped increase awareness,
acceptance, and respect about regulatory commissions
in publicmind.

The task of bringing people into the regulatory system
is going to be a long, difficult, and continuous process
for the MWRRA. One way to begin is to put the draft
regulations in public domain and invite comments on
thesame. Once draftregulations are made public, it will
be easier for people or civil society organizations to
contribute to this process. Therefore, we request you to
publish draft regulations and try to reach to different
sections of the society through electronic and print
mediaaswellas meetingsand consultations.

We are enclosing two notes with this letter. The first
note (refer para 2.2.3) highlights the participatory
processes undertaken in the electricity sector in India
while bringing reforms. The second note (refer para
2.2.4) briefly takes a review of major lacunas in the
MWRRA act and how some of them can be overcome
through theregulations.

We are in the process of further analyzing MWRRA Act
and identifying possible areas for regulations. We will
like to know areas on which the MWRRA is preparing the
reqgulations. It will give us opportunity to share our
thoughtsonthoseareas.

We thank you for your cooperation and openness
towards us.

With regards,
Resources and Livelihoods Group
Prayas, Pune.

2.2.3 Participatory and Transparency
Processes Undertaken in Electricity Sector

A brief account of electricity sector reformin India and
Maharashtra is presented in the following paragraphs.
The objective is to highlight attempts made at both the
central and the state levels to ensure participation of
civil society actors at different stages of the process of
restructuring ofthe sector.

Electricity Regulatory Commissions Act 1998

The central Ministry of Power (MoP) initiated a process
of enacting the Electricity Requlatory Commissions Act
in 1998. The efforts done by the MoP and the CERC to
ensure participation of peopleinthis processincluded:

m  The MoP conducted informal public consultations
all over the country, although it was not a very
structured process to seek inputs from public. Many
organizations, especially from business community,
from all over the country gave theirinputs on the draft
act.

m  The Central Electricity Regulatory Commission
(CERC) published draft 'Conduct of Business
Regulations' for comments and suggestions by people.
Several consumer organizations and other associations
gave their comments on draft CBRs. After processing
these comments, the CERC finalized the CBRs and other
regulations.

The Electricity Act 2003

The process of formulating the Electricity Act began in
2001. Itis marked with a long and wide-ranging process
of seeking public participation.

m  There was a very extensive process to seek public
participation. The MoP assigned the work of preparing
draft E-Actto the National Councilfor Applied Economic
Research (NCAER). The NCAER prepared the first draft
and put it in the public domain for comments and
suggestions.

m  The NCAER conducted several meetings to discuss
the draft. It tried to reach to different sections of
society (industries associations, consumers
oranizations) and participated in several seminars.
Based on the inputs from different groups, it prepared
therevised drafts oftheact.

m  TheMoPadoptedtherevised draftand modifiedit
according to its needs. This modified draft was tabled
in the Parliament where it was referred to the
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Parliamentary Standing Committee for suggestions.
The Parliamentary Standing Committee again invited
comments from general public and conducted
hearings at different locations on the draft act before
givingitsreport.

The Regulations Prepared by the Central Electricity
Regulatory Commission

The CERC ensured public participation while preparing
theregulationsonsomekeyareas.

m  The CERC published a detailed discussion paperin
June 2003 on 'Terms and Conditions of Tariff
Regulations' and asked for comments by public. The
CERCalso held publichearingsin November 2003.

m  The CERC released a detailed (197 pages) order
explaining why it incorporated certain comments and
left out others. The final regulations were adopted two
months afterthe CERCreleased this order.

m  The CERC published a discussion paper on
'Development of Common Platform for Electricity
Trading' in June 2006 for comments and suggestions.
The CERC also held public hearing on this issue. After
considering the comments by people, the CERC
finalized the regulations.

The Regulations of Maharashtra Electricity
Regulatory Commission (MERC) 2003

The Electricity Act 2003 prescribes that the Regulations
should be prepared by all the states within a year of
passing the act. According to the act, the regulations
were subjectto prior publication. The MERC undertooka
participatory processtoformulatetheregulations.

m  All licensees (for example, Tata Power, Reliance
Energy, MSEB) as well as four consumer representatives
including Prayas participated in the work of preparing
the draft Regulations of MERC. The group of licensees
and consumers organizations was named as the 'Project
Consultative Committee'. The process of preparing the
Regulations was defined after in-depth discussions
among licensees, the Commission, and the consumer
organizations.

m  After the process of preparing the draft
reqgulations was complete, these regulations were putin
the public domain to seek comments and suggestions.
After considering comments made by people, the
requlations were finalized.
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Thus, the process of preparing the regulations became
more meaningful because of the participation of
consumerorganizationsin preparingitsveryfirstdraft.

Itis important to note that all recent national policies
in the electricity sector, such as National Electricity
Policy, Tariff Policy, and Rural Electrification Policy,
have been put in the public domain in draft form for
commentsand suggestions by public.

Itis evidentfromthe above-mentioned processes thatit
has become a well-established practice in the
electricity sector to ensure participation of people in
the decision-making process. Participation of the civil
society groups in formulating the CBRs and other
Regulations was sought by the MERC and by the CERC
(while preparing the CBRsin 1998) even whenitwas not
mandatory on both these institutions. This shows very
high level of commitment on their part to the
participatory process. The credibility and acceptance
gained by the CERC and the MERC from citizens, media,
and civil society in the subsequent period is certainly
rooted in this commitment towards openness,
participation, and accountability demonstrated by
them during the initial period. In Maharashtra, at the
time of current power crisis, the target of people's fury
has always been MSEB, while the MERC was seen as the
agency which can give justice. In fact, MERC could
conduct peaceful and fruitful public hearings at six
different places across the state (that too on tariff
increase) even in the situation of widespread and
strong unrest among people and received good
response from people at large. This shows the respect
and confidence in the functioning of the MERC among
large sections of society. This is essentially because
people believe that the MERC is an independent and
capable institution where their problems could get
resolved. The MERC could achieve this over a period of
time by adopting appropriate measures to ensure
transparency, accountability and participation in its
functioning.

We feel thatitisimportant for the MWRRA to learn from
the lessons of the electricity sector. Being in the
formative stage, it has an opportunity to include such
provisions in the regulations that will help create its
image as an open, independent and body capable to
handle difficult and delicate tasks. This will also help
the MWRRA to handle the political pressurein future. In
our opinion, adhering to TAP related provisions and
opening up to public process are critical factors for any
regulatory mechanism to gain confidence of its
stakeholders, especially general public. In absence of



such proactive steps by the MWRRA, there is a danger
that the MWRRA will be victim of widespread suspicion
about reform efforts in general, which was further
fuelled by the wayin which the MWRRA act was enacted.
Considering the fact that water is a highly politicized
and controversialissue, the MWRRA will badly need the
widespread acceptability and credibility to withstand
efforts of vested interests to sabotage its authority and
make it scapegoat for unavoidable negative impacts of
highly contentious decisions that the MWRRA will have
to makein future. Further, the MWRRA has a very crucial
roleasthe key decision-making bodyin the water sector
in protecting wider publicinterest and this can be done
effectively only by considering general public and civil
society organizations as allies to fight the vested
interests dominatingthesector.

On this background, it is important that the MWRRA
ensure that it is seen as proactively working for
transparency, accountability and participation (TAP).
We have two specific suggestions in this regard for
immediateaction.

a) MWRRA should publish draft CBRs on the MWRRA
website and make proactive efforts to obtain comments
from general public and CSOs. These proactive efforts
could include: media releases, sending invitations to
groups, conducting hearings at different places in the
state.

b) After receiving comments and making decisions
about theiracceptance or rejection, the MWRRA should
publish a report listing all the comments received and
giving specific reasons for their acceptance or
rejection. This could be seen as a major step by the
MWRRA to ensure its own accountability. It needs to be
noted that this is a regular practice in the electricity
sector and not a difficult task as demonstrated by the
electricity commissionsin the electricity sector.

We want to emphasize the need to take measures
mentioned in second suggestion simply because of the
negative feeling created by the so-called process of
participation conducted by the state government on
the MWRRA and MMISF laws. Our interaction with

several CSOs that participated in this process revealed
that there is a widespread feeling of unsatisfaction
about the government led process of consultations.
They felt that the government conducted a farce of
public participation only to window-dress its own
intentionsandjustto fulfill conditionalitiesimposed by
the World Bank. They shared the following observations
aboutthe participatory process:

a) The government did not incorporate many
suggestions and recommendations by CSOs in the final
version of the acts. Some of these recommendations are
extremely important for ensuring equity in the water
sector. Non-incorporation of these recommendations
by the government created doubts in the minds of CSOs
about the intention of government to conduct
participatory process.

b) The government did not communicate anything to
the participants oncethe consultative process was over.
Therewas no explanation onthe partofthe government
as to why certain recommendations were accepted and
others were rejected. Many CSOs perceived this as a lack
of accountability on the part of the government. It
reduced much of the weight in government's claim of
engaging peopleinthe decision-making process.

We faced problems when we tried to gain documentation
of the consultations on the draft acts. We were told by
many CSOs thatthe governmentinstitutionswhere these
consultations were conducted try to evade sharing any
information or the report of the consultations even with
the participants let alone the public. This is very
surprising since the process is meant to increase public
participation and as we understand, there is nothing to
hideaboutthe outcome ofthis process.

From the above observations, we feel that the MWRRA
should take adequate care while conducting the public
process. Itis essential to reach out to different sections
of society by adopting various means and notrestricting
the process of participation only to selected CSOs. At the
end, we urge the MWRRA to learn from the positive and
negative lessons from electricity and water sectors and
acceptboththesuggestions madeinthis note.
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Good Practices in the Electricity Sector to Ensure Public Participation

a) Policies at the Central Government

Table No. 1: Public Participation on Various Electricity related Policies

Policy Draft Policy put in the Last Date for Adoption of
Instrument Public Domain Submitting Comments | Final policy
National February 2004
Electricity The draft Policy was subsequently No specific date February
Policy revised after receiving comments from was mentioned 2005
various stakeholders
Tariff Policy August 2003
The draft Policy was subsequently No specific date January 2006
revised after receiving comments from was mentioned
various stakeholders
Rural November 2003.
Electrification | The draft Policy was subsequently No specific date August 2006
Policy revised after receiving comments from was mentioned
various stakeholders

b) The Regulations Prepared by CERC and MERC

Table No. 2: Public Participation on Various Electricity related Regulations

Type of Draft Regulations Last date for Adoption of Date of Issuing
Regulations put in the Public Submitting the Reasoned Order
Domain Comments by People Regulations

CERC Terms CERC Discussion CERC held public
and paper was published | hearingin November March 2004 Detailed 197
Conditions of | in June 2003. 2003. pages order
Tariff Last date for released in
Regulations submitting comments January 2004
2004 was 31 January 2004.
CERC CERC Discussion Public hearing held on
Development | paper was published | 19 December 2006 18 January 2007 | 18 January 2007
of Common on 20 July 2006 Last date for
platform for submitting comments
Electricity was 30 Sept 2006
Trading 2007
No reasoned
MERC CBR 24 May 2006 7 June 2004 June 2004 response. Only
2004 the final
regulations were
notified.

2.2.4 Recommendations based on Comparison
of Laws

The MWRRA Act is crucial in many respects. It has
initiated the process of radical restructuring of the role
of the state in the water sector in Maharashtra. Since
Maharashtra is the first state in India to establish the
Regulatory Authority in the water sector, other states
where water sector reforms are underway are likely to
followthe MWRRA actasamodel.
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Inview of this, we feltit essential to analyze the newact
and comprehend its implications. To begin with, we
compared the Electricity Act 2003 with the MWRRA Act
2005. This comparison is from the 'People-centered
Governance' perspective and it tries to highlight the
spaces thatthetwo acts offer for participation of people
inthe decision-making process as well as the provisions
to ensure transparency and accountability of the
regulatory mechanism. Our analysis shows that the
MWRRA Act is far weak and regressive as compared to



the E-Act with regard to provisions related to
transparency, accountability and participation (TAP).
This comparison is presented in the form of a table in
Part I of this annexure, viz., 'Comparative Analysis of
Transparency, Accountability and Participation (TAP)
Related Provisions in the Electricity Act 2003 and
MWRAA Act 2005'. Lack of adequate TAP related
provisions in the act not only goes against the spirit of
the process of regulatory reforms but also weakens the
position of the regulatory authority. We feel that this
weakness will have long-term and seriousimpacton the
watersectorin Maharashtra.

Further, we analyzed the Conduct of Business
Regulations prepared by the MERCin 2004 and tried to
compile key provisions ensuring TAP. We thought that
this exercise will help us to learn from the electricity
sector reformsin Maharashtra. These key provisions are
presented again in the table form in Part II of this
annexure, viz., 'Key Provisions of TAP in MERC Conduct
of Business Requlations, 2004'.

Based on our analysis of the electricity sector reforms,
we prepared a detailed note entitled 'Concrete

Suggestions for the Regulations to the MWRRA'. The
note, includedin partIIl of this annexure, is focused on
four aspects. First, the note articulates the guiding
principles for democratic governance in the water
sector. We feel that these guiding principles will be
useful forthe MWRRA while framing the requlations and
general guidelines. In the second section, we made an
effort to articulate specific provisions that need to be
incorporated in the act for bringing the guiding
principles into practice. Third, we articulated specific
provisions that we feel are crucial for ensuring TAP and
should be incorporated in the CBRs and other
requlations by the MWRRA. Fourth, we tried to
articulate recommendations for the regulations on
water tariff. This work of articulating recommendations
onspecificissuesisstillunderway.

We hope that the MWRRA will take note of suggestions
prepared by us. We would like to know the areas on
which the MWRRA is preparing the regulations. We
would like to share our views on those areas. We will
appreciate your considered response on our
suggestions.
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and the MWRAA Act 2005

Part I: Comparative Analysis of Transparency, Accountability and Participation (TAP) Related Provisions in the Electricity Act 2003
Table No. 3: Provisions for Public Participation
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Table No. 6: Provisions for Protecting Public Interests

No Provisions in the Related
Electricity Act (E-Act) Provisions
Section Regarding Provision in the
MWRRA Act
1 61 (d) | Guidelines for tariff Safeguarding of consumers' interest and at the same time, Nil
determination recovery of the cost of electricity in a reasonable manner
2 88 (iv) | Objects of State Advisory | The objects of the State Advisory Committee shall be to advise Nil
Committee the State Commission on:- (iv) protection of consumer interest

Table No. 7: Comparison of Other Provisions

No | Provisions in the Electricity Act (E-Act)

Related Provisions in the MWRRA Act

1

The chairperson of SERC will be a person who is,
or has been, a Judge of the High Court.

The chairperson of the MWRRA shall be a person who is,
or was, of the rank of Chief Secretary or equivalent

eligibility for re-appointment in same capacity.
No one will hold office after he attains 65 years

age.

2 | The chairperson of the selection committee of | The president of the selection committee of MWRRA
SERC will be a person who has been a Judge of | shall be the Chief Secretary of the State.
the High Court.

3 | Chairperson/Member holds office for 5 yrs & no | Chairperson/Member holds office for 3 years & eligible

for re-appointment for not more than 2 consecutive
terms. No one will hold office after he attains 75 years

age.

Comparison between the provisions in the Electricity
Act and the MWRRA Act made in table no. 5 suggests
complete bureaucratic control over the newly emerging
structures of authority. Over-bureaucratization even
after the restructuring of water sector goes against the
spirit of reform process. The provision for

reappointment opens up the possibility of undue
influence exerted by the vested interests in the
government over the judgement of the members. The
age bar for the members of the authority is too high
which may affect the efficiency of theauthority.

Part II: Key Provisions of TAP in MERC Conduct of Business Regulations CBR, 2004
Table 8: Key Provisions for Public Participation in MERC CBR

No | Section | Regarding Provision
1 18 Participation | The Commission may permit any person, including any association or other
of Consumer | bodies corporate or any group of consumers, to participate in any
Associations | proceedings before the Commission. In this behalf, the Commission may if
and Other it considers necessary - (a) notify a procedure for recognition of
persons associations, groups, forums or bodies corporate as registered consumer
association for the purposes of representation before the Commission
2 19 Proceedings | In discharge of its functions under the Act, the Commission may, from time
of the to time, hold hearings, proceedings, meetings, discussions, deliberations,
Commission | inquiries, investigations and consultations, as it considers appropriate.
3 32 Initiation of | The Commission may initiate any proceedings suo motu, or on a Petition
Proceedings | filed by any affected or interested person.
4 33 Initiation of | The Commission may, if it considers appropriate, issue orders for
Proceedings | publication of the Petition inviting comments on the issues involved in the
proceedings in such form as the Commission may direct.
5 87 Proceedings | The proceedings before the Commission shall be open to the public.
to be open to
public
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Table 9: Key Provisions for Transparency and its Operationalization in MECR CBR

No

Section

Regarding

Provision

1

78

Indexed
Database

The Commission shall, as soon as may be practicable, maintain an indexed
database of its records including, inter alia, Petitions filed, details of
hearings conducted, orders/ documents issued from time to time.

79 (a)

Inspection
of Records

Subject to sub-regulation (c) herein, records of the Commission shall be
open to inspection by all, subject to the payment of the fee and complying
with the terms as the Commission may direct.

79 (b)

Supply of
certified
copies

The Commission shall, on such terms and conditions as the Commission
considers appropriate, provide for supply of certified copies of documents
and papers available with the Commission to any person subject to the
payment of fee and complying with the terms as the Commission may direct.
The Commission shall designate an Officer for ensuring timely response to
requests received for supply of certified copies of documents. Such Officer
shall maintain a register of such requests made in Form V herein and shall
endeavour to dispatch the certified copies of documents requested for
within a period of fourteen (14) working days from the date of receipt of
request.

80

Access to
information
involving
public
interest

The Commission shall endeavour to make information involving public
interest accessible and available to the public, including, inter alia,
through its website and endeavour to facilitate meaningful public
participation in matters involving public interest.

90

Publication
of Petition

(a) Where any application, Petition, or other matter is required to be
published under the Act or these Regulations as per the directions of the
Commission, it shall, unless the Commission otherwise orders or directs or
the Act or Regulations otherwise provides, be advertised normally at least
three (3) weeks before the date fixed for hearing in not less than two (2)
daily newspapers in the English Language and two (2) daily newspapers in
the Marathi language having circulation in the area, in such form as
directed by the Commission. (b) Except as otherwise provided, such
advertisements shall give a heading describing the subject matter in brief.

Table 10: Key Provisions for Accountability in MERC CBR

No | Section | Regarding Provision
1 73& | Orders of the | 73. The Commission comprising of the Members hearing a proceeding shall pass
74 Commission | orders in such proceedings, and such orders shall be signed by the members of

the Commission hearing such proceeding.
74. Every order made by the Commission shall be a reasoned order.

Part III : Concrete Suggestions to the MWRRA for
Developing Regulations

The MWRRA is entrusted with the crucial responsibility
of regulating the water resources within the state of
Maharashtra and ensure judicious, equitable and
sustainable management of water resources.
Accordingly, the MWRRA has the responsibility of
protecting and utilizing the water resources in the
interestofthe societyasawholeand theinterests ofthe
disadvantaged sectionsin particular.
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To fulfill this objective, the MWRRA should accept and
apply certain core principles that will guide its own
functioning as well as the functioning of other
stakeholder in the water sector. In our opinion, the
MWRRA should accept some guiding principles while
framingtheregulationsand generalguidelines.

1. Guiding Principles

We tried to articulate guiding principles for ensuring
effective and efficient governance in the water sector.
These guiding principles would help efforts to provide a



greater role of public in the water sector in order to
democratize the governance of the sector for the
benefitofthe society.

1) Protecting publicinterest, which comprises of both
the interests of the disadvantaged sections and the
long-term broaderinterests of the societyasawhole.

2) Ensuring transparency in different processes and
operations including the decision-making processes.
There should be easy access to information for public. It
also requires that information should be in such form
that people can easilyunderstand it.

3) Developing different types of strong
accountability systems, with measures at systems as
well as decision level, which would lead to
identification and fixing of the responsibility for a
particulardecision.

4) Creating concrete and practical spaces for
meaningful participation of public and civil society

organizations (CSOs) at all stages of governance
including planning and decision-making.

For operationalizing these guiding principles, concrete
provisions need to be incorporated in the Act as well as
in the different types of rules and the regulations. We
tried to articulate specific recommendations for
implementing the above-mentioned principles.

2. Recommendations for Amendments in the

MWRRA Act

As we understand, the MWRRA plans to propose some
amendments in the MWRRA Act. We feel that this
opportunity could be used to facilitate the
incorporation of some important provisions required
for democratic governance of the water sector. The
following are the specific recommendations which
could be introduced through amendments in the
MWRRA Act. The list should not be seen as the finaland
many provisions should be added as the analysis and
deliberationsamongthe CSOsand experts progress.

Table No. 11: Recommendations for Changes in Existing Provisions of MWRRA Law

No Relevant Topic Specific Provision that
Section of Need to be Included in the
MWRRA Act Amendments of the MWRRA Act
1 15(3) Integrated State “Each concerned Authority shall publish the draft of the sub-
Water Plan basin, basin and state water plan and invite suggestions and
objections from the public within such time and process as
may be specified by the regulations. The sub-basin, basin and
state water plan will be finalized only after consideration of
the suggestions and objections from the public.”

2 11(d) Tariff System “The Authority shall publish the draft of the tariff system and
invite suggestions and objections from the public within such
time and process as may be specified by the requlations. The
Authority shall issue an order for the tariff system after
consideration of the suggestions and objections from the
public.”

3 31 Powers of Regulatory | “All regulations made by the Regulatory Authority under this

Authority to Make Act shall be subject to the condition of previous publication.”
Requlations

4 13 Powers of Authority | “The Authority may authorize any person, as it deems fit, to
represent the interest of the consumers in the proceedings
beforeit.”

5 11 Functions of “The Authority shall ensure transparency while exercising its

Authority powers and discharging its functions.”
6 11 Functions of “The Authority shall make public, from time to time,
Authority information secured under this Act, and provide for the
publication of reports and investigations.”
7 13 Proceedings before | “All proceedings before the Authority shall be deemed to be
Authority judicial proceedings within the meaning of sections 193 and
228 of the Indian Penal Code.”
8 15(3) Integrated State “The sub-basin, basin and state water plan finalized after
Water Plan considering the public suggestions and objections should be
notified by the concerned Authority once in five years.”
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Following provisions need to be included in the Act. At present, there is no specific provision in the act that
incorporatesfollowingpoints.

Table No. 12: Recommendations for Inclusion of New Provisions in MWRRA Law

No.

Topic

Specific Provision that Need to be Included in the Amendments of the MWRRA Act

1

Tariff Structure

“The concerned agency/Authority shall publish the draft of the proposed tariff
structure which is in confirmation with the tariff system set by the Authority and the
reqgulations thereof, and invite suggestions and objections from the public within
such time and process as may be specified by the regulations. The agency shall issue
an order for the tariff structure after consideration of the suggestions and objections
from the public.”

“The Authority shall provide minimum water service to all at minimum charges. A
graded structure of water charges should be evolved in which higher charges will be
levied for water use above minimum basic use of water.”

2

Water supply to
all villages

“The authority shall ensure supply of water to all areas in Maharashtra including
remote villages and hamlets.”

3.Recommendations for the Conduct of Business Regulations (CBRs) of the MWRRA

The guiding principles fordemocraticgovernanceinthe
water sector should also reflect in the CBRs of the
MWRRA. Since work of preparing the CBRis under way, it

will be useful to consider how provisions can be
articulated for this purpose. Table below gives the
specific recommendations based on these guidelines
forthe provisionsinthe CBRs.

Table No. 13 : Recommendations for the CBRs

No Topic Specific Provisions that need to be included in the CBRs of the MWRRA
1 | Participation “The Authority may permit any person, including any association or other bodies
of peoplein corporate or any group of consumers, to participate in any proceedings before the
proceedings Authority. In this behalf, the Authority may, if it considers necessary, notify a procedure
for recognition of associations, groups, forums or bodies corporate as registered
people’s association for the purposes of representation before the Authority.”
2 | Proceedings of | “In discharge of its functions under the Act, the Authority may, from time to time, hold
the Authority | hearings, proceedings, meetings, discussions, deliberations, inquiries, investigations
and consultations, as it considers appropriate.”
3 Initiation of “The Authority may initiate any proceedings suo motu, or on a Petition filed by any
Proceedings affected orinterested person.”
4 Initiation of “The Authority may, if it considers appropriate, issue orders for publication of the
Proceedings petition inviting comments from public on the issues involved in the proceedings in such
form as the Authority may direct.”
5 Proceedings to | “The proceedings before the Authority shall be open to public.”
be open to
public
6 Indexed “The Authority shall, maintain an indexed database of its records including, inter alia,
Database petitions filed, details of hearings conducted, orders/documents issued from time to
time.”
7 Inspection of | “Records of the Authority shall be open to inspection by all, subject to the payment of
Records the fee and complying with the terms as the Authority may direct.”
8 Supply of “The Authority shall, on such terms and conditions as the Authority considers
certified appropriate, provide for supply of certified copies of documents and papers available
copies with the Authority to any person subject to the payment of fee and complying with the

terms as the Authority may direct. The Authority shall designate an Officer for ensuring
timely response to requests received for supply of certified copies of documents. Such
Officer shall maintain a register of such requests made in Form V herein and shall
endeavour to dispatch the certified copies of documents requested for within a period of
fourteen (14) working days from the date of receipt of request.”

38

contd...



contd...

No. Topic Specific Provisions that need to be included in the CBRs of the MWRRA
9 | Accessto “The Authority shall endeavour to make information involving public interest accessible
information and available to the public, including, inter alia, through its website and endeavour to
involving facilitate meaningful public participation in matters involving public interest.”
public interest
10 | Publication of | “Where any application, petition, or other matter is required to be published under the
Petition Act or these Regulations as per the directions of the Authority, it shall, unless the
Authority otherwise orders or directs, or the Act or Regulations otherwise provides, be
advertised normally at least four (4) weeks before the date fixed for hearing in not less
than two (2) daily newspapers in the English Language and two (2) daily newspapers in
the Marathi language having circulation in the area, in such form as directed by the
Authority. Except as otherwise provided, such advertisements shall give a heading
describing the subject matter in brief.”
11 | Orders ofthe | “Every order made by the Authority shall be a reasoned order.”
Authority
12 | The “Every regulation made by the Authority shall take into consideration the suggestions
Regulations by | and objections from public. For this purpose, the draft requlations shall be published
the Authority | and made available for the public.”
13 | The The Authority shall make the regulations on all the issues that affect public interest. The
Regulations by | regulations should be made on the following issues :
the Authority a) Establishing water tariff system,
b) Setting water tariff,
c) Allocation of water entitlements,
d) Transfer of water entitlements,
e) Waste-water treatment and re-use,
f) Diversion of water use from one category of use to other and within the category
of use
g) Grievance redressal system
14 | Tariff Setting | “Safeguarding public interest and in particularly the interest of the poor should be one
of the main principle guiding the tariff. In this respect some minimum basic water
services should be provided for the poor and vulnerable sections of the society at
minimum charges.”
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4. Recommendations for Provisions of the Regulations Related to Water Tariff

The MWRRA is entrusted with the responsibility of
establishing the water tariff system and fix criteria for
water charges. There is need to prepare the requlation

at the user-level tariff setting. Hence, the MWRRA recommendations forthe requlations of water tariff.
should ensure that they include provisions for tariff

Table No. 14: Recommendations on Water Tariff Regulations

No

Topic

Specific provisions that need to be included in the CBRs of the MWRRA

1

Tariff Determination
and Public
Participation

a) The agency proposing the tariff shall, publish a notice, in at least two (2)
English and two (2) Marathi language daily newspapers widely circulated in
the area to which the application pertains, outlining the proposed tariff, and
such other matters as may be stipulated by the appropriate authority, and
inviting objections from the public.

b) Provided that the concerned agency shall make available a hard copy of the
complete application, to any interested party, at such locations and at such
rates as may be stipulated by the appropriate authority

c) Provided further that the concerned agency shall also put up on his internet
website, in downloadable spreadsheet format showing detailed
computations, the application made to the appropriate Authority along with
all regulatory filings, information, particulars and documents submitted to
the appropriate Authority along with the application

d) Provided further that web-link to the information mentioned above shall be
easily accessible, archived for downloading and shall be prominently
displayed on this internet website.

e) Provided, however, that the concerned agency may not provide or put up any
such information, particulars or documents which are confidential in nature,
with the previous approval of the appropriate Authority. Explanation - for the
purpose of this Regulation, the term “downloadable spreadsheet format”
shall mean one (or multiple, linked) spreadsheet soft ware files containing all
assumptions, formulae, calculations, soft ware macros and out puts forming
the basis of the application.

Publication of Tariff
Approved

The concerned agency shall publish the tariff or tariffs approved by the
appropriate authority in at least two (2) English and two (2) Marathi language
daily newspapers having circulation in the area of operation and shall put up the
approved tariff/tariff schedule on its internet website and make available for sale,
a booklet containing such tariff or tariffs, as the case may be, to any person upon
payment of reasonable reproduction charges

Minimum Water
Services

Safeguarding publicinterest and in particularly the interest of the poor should be
one of the main principle guiding the tariff. In this respect, some minimum basic
water services should be provided for the poor and vulnerable sections of the
society at minimum charges.

Grievance Redressal
Mechanism

The tariff-collecting agency shall set-up a grievance redressal mechanism as
specified by the appropriate Authority.
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provisions should be included in the regulations for
water tariff system. Following are the specific




2.3 Analysis of Proposed Ground Water Regulation Bill:
Procedural and Other Recommendations

The Government of Maharashtra (GoM) passed the
Maharashtra Groundwater Act in 1993 based on the
model groundwater requlation bill proposed by the
central government. But the said law was not effective
in regulating the groundwater resource. Hence, the
GoM decided to restructure the whole regulatory
framework for groundwater based on the latest model
bill proposed by the central government. A new draft
bill was prepared for this purpose. The concerned
government department conducted a consultation
workshop on the proposed bill for selected
organizations. A note was prepared for dissemination
and submission duringthis workshop.

This note is based on "Maharashtra Groundwater
(Development and Management) 2007 Draft Bill: A
Detailed Note" sent by Groundwater Survey and
Development Agency (GSDA) in Maharashtra. The note
prepared by GSDA provides a very brief analysis of the
Maharashtra Groundwater Act of 1993 and an equally
brief description of major provisions in the proposed
bill. These comments are based on this brief description
of provisions. It may be possible that some of the
recommendations are already included in the proposed
bill, whichis not shared with the public.

We urged the GSDA to release the full draft of the
proposed bill to public so that a comprehensive debate
takes place before the draftis finalized. There are many
precedents, when the draft bills and policies have been
discussed publicly before its consideration by the
cabinet, notable among them is the long and
comprehensive debate on drafts of the Electricity Act
2003.

This note is divided in three sections. In Section one,
comments on some basic issues, such as the GSDA's
analysis of failure to implement Maharashtra
Groundwater Act, 1993, theissue of decentralization of
groundwater governance, and issues related to equity
and sustainability are presented. In Section two, the
importance of participatory process is discussed. There
are specific recommendations regarding these in both
Section one and two after the discussion. In Section
three, concrete recommendations related to the
governance process are presented.

Section 1: Some Basic Issues and Recommendations
I. Analysis of Past Failure

Reference: Section 2 of the above-mentioned note by
GSDA, titled: 'The Maharashtra Groundwater
(Regulation For Drinking Water Purposes) Act, 1993:
Implementationand Limitations'.

This section in the GSDA note discusses implementation
of the 1993 Groundwater Act and problems faced in its
implementation. It candidly states that there was no
effective implementation of the act, the reasons being,
(a) technical reasons, (b) mistakes on the part of the
government (e.g., recourse to provisions of 1976
Maharashtra Contingency Service Rules ratherthan 1993
Act, and (c) lack of awarenessand apathyamong people.

Based on this analysis, the prescription that seems to
be suggested is of establishing a new type of
institution, i.e. 'Watershed level Water Resources
Committee' (WWRC) and devolution of the critical
functions to this institution. The underlying implicit
assumption could be that devolution of functions and
authorities to WWRC, would ensure people's
participation and would resolve the key problems faced
in implementation of the 1993 law, viz., lack of
awarenessand apathy onthe partofpeople.

The analysis made in the GSDA note seems highly
inadequate to comprehend the ground reality and
reasons behind the failure of previous attempt to
regulate groundwater. In order to expect successin the
subsequent attempts, it is imperative to make an in-
depth and comprehensive analysis of previous failure so
that appropriate lessons can be drawn for the proposed
act. Infact, such an analysis should be the precondition
forarticulation of any new bill. This analysis will provide
the base essential for articulating provisions that will
avoid repetition of past mistakes, by strengthening
certain forces and weaken other. The analysis of the
failure in implementation of 1993 Maharashtra
Groundwater Act made by different researchersi
suggests thefollowing points:

a) The general conclusion is that the 1993 Act lacks
social supportand legitimacy, mainly because the right
to extract groundwater for irrigation even during the
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stress period is accepted by people as natural and
inevitable. Sometimes, they fail to establish a
connection between the shortage of drinking waterand
withdrawal of water from nearby wells for irrigation
purpose. But even when they could establish such a
connection, they do not find this groundwater
extraction for irrigation as unacceptable, mainly
because private property regime is well entrenched in
theirvalue system.

b) People who extract excessive groundwater are
generally (economically and politically) powerful as
against the common people who suffer from their
actions. This puts severe constraints on common people
in even voicing their grievances, let alone taking any
effective action against the violators. Further, the
dominant sections at the local level have considerable
influence on the local gram panchayat, which is
expected toinitiateaction againstthem. The panchayat
representatives are also unwilling to make a formal
complaint and follow it up, considering strong vested
interestsinvolved.

c) Moreover, common people believe that the state
will, anyway, take some action to relieve them from the
stress situation and ensure supply of drinking water,
however unsatisfactoryand inadequate that may be. As
aresult, theyavoid taking any unpleasant steps against
the powerful localinterests. Relying on the government
tosomehow providedrinking waterappearstobea 'soft
option' to them as against the 'hard option' of hurting
theirfellowvillagers, thattoo powerfulones.

The ultimate victim here are women-folk as well as
young girls and boys of the village, trudging miles
together or fighting among themselves for water, and
in the process, closing down their other options and
opportunities. Thus, it essentially involves the larger
issues of gender and social justice, and, hence, cannot
be left to the gram panchayat. Since effectiveinfluence
of village womenfolk in the affairs of the gram
panchayat is very weak, their concerns and difficulties
about the issue of drinking water are not likely to be
addressed bythe gram panchayat members.

d) Unfortunately in many instances, the elected
representatives and officers see more alternative
opportunities for financial gains in bringing some
drinking water scheme in the village than conserving
groundwater.

e) Further, thetanker lobby, emerged overtheyears, is
also notinterested in allowing the long-term solutions
tothe problem of waterscarcitytotake shape.
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f) It needsto be noted that apathy among the people,
cited bythe GSDA note, isdueto the lack of ownership or
commitmenton their partto the implementation of the
1993 act. This lack of ownership and commitment is
essentially because the process of making the law or
implementing it do not take people in confidence.
Hence, such top-down solutions thrust on people from
above, however good-intended they might be, are
rejected, if not resisted, by people, even out of mere
suspicion about the possible ulterior intentions
underlyingtheseresources.

Participation of people in making some micro-level
decisions and, in merely managing micro-system is not
adequate to inspire confidence in the minds of people.
Without such confidence there does not arise the
possibility of credibility, acceptance, ownership, and
commitmenttothe laworitsimplementation.

Further, it needs also to be noted that having mere
awareness among people is not adequate. Politically
and economically strong local forces will not allow
common people any action, how much these common
people are aware. Managing conflicts and providing
level-playing field to all its members by controlling
stronger sections are important elements of the
institutional capacities of anyl organization. If local
organizations do not have these capacities, then the
mere devolution of authority to them is not only an
inadequate but often counter-productive measure.

This analysis shows that the government has not taken
cognizance of many issues that would also severely
affect implementation of the proposed act. The
solutions based on inadequate analysis will not yield
desired results. The above-mentioned analysis is only
from two sources. Similar analysis needs to be compiled
from differentstakeholders.

Recommendations:

a) Itisimperative to undertake an exercise of in-depth
analysis of the failure in the implementation of 1993
Act. List of all lessons to be drawn for this analysis as
well as that of measures to be adopted to implement
these lessons need to be prepared.

b) Thereisaneedto preparea multi-pronged and novel
strategy, which will include short-term and long-term
plan and measures to deal with various probable
problems that affect the implementation process. It is
necessary to clearly articulate how provisions in the
proposed billwould incorporate these lessons from past
experience.



I1. Decentralization of Governance of Groundwater

There is a provision in the proposed act to create a new
institutional structure for implementation and devolve
power to this structure. According to the GSDA note,
Maharashtra Groundwater (Development and
Management) draftbill2007 proposes establishment of
Watershed based Water Resources Committee in the
notified areas to undertake measures for groundwater
managementand to protectdrinking water sources.

First, the description of provisions of the draft bill in
this regard as presented in the note by GSDA is very
confusing. It is not clear from the description whether
WWRC will be established only in the notified areas or
even in the non-notified areas. Second, it is not clear
whether itis a hierarchical structure wherein there will
be multiple WWRCs at different levels or whether there
will be one big WWRC at the watershed level. Third, the
composition of WWRC is also not clear from the
provisions. It is mentioned that it will comprise of
members of all gram panchayats/local self government
inthe notified area. Further, itis stated that panchayat
samiti and zila parishad members within the notified
areawill be exofficiomembers of WWRC.

Fourth, the WWRC is given wide authority to perform
importanttasks, suchas,

(@) Innotified areas, WWRC will encourage measures
to ensure availability, development, and management
of groundwater, with public participation, in order to
undertake equitable distribution of water,

(b) itwillmonitorthe measures undertaken for use of
pesticides, chemical fertilizers as well as disposing off
effluent water and garbage and request district
authorityforaction,

(c) itwillcontroluse ofavailablewaterand extraction
of groundwater based on water accounting done by
GSDA,

(d) it is necessary to take permission of WWRC for
digging new well or setting new pump for extraction of
groundwater,

(e) it will decide areas from where sand can be
extracted,

(f) toadopt measures for groundwater management
and to protect publicdrinking water resources.

Considering this wide range of responsibilities related
to implementation of the proposed law, the
composition of WWRC becomes critical. According to

the draft bill, in addition to the automatic membership
of gram panchayat and often panchayat rajya
institutions, the gram panchayat will select one
member from gram sabha and one NGO representative
for WWRC. Effectively, the WWRC will be made of a large
number of members of gram panchayat and other
panchayat rajya institutions as its members. Thus,
considering this composition of WWRC, it would be as
effective as the gram panchayat was effective in
implementation of the 1993 law. The analysis of past
failure presented in Part 1 of this note clearly mentions
serious failure of gram panchayat in implementing the
1993 act. The analysis presented in the second section
of the above-mentioned GSDA note is equally clear on
this issue. If there is no qualitative change in the
ground reality, how the body that has the same
members canagain be entrusted with the similartaskin
the proposed act? What care has been taken to ensure
that pastinstanceswillnotberepeated?

Another issue is the capabilities of WWRC to perform
various functions entrusted to it. The analysisin Part 1
suggests that gram panchayats and local people avoid
taking any action against violators, as it may lead to
conflict. This is because of the fact that the gram
panchayats lack institutional capability to resolve
conflict. Therefore, it is necessary to invest in
development of capabilities of concerned agencies
whichwillimplementthe provisionsintheact.

However, the whole experience of implementing
Jalswarajya scheme has shown how difficult it is to
build even technical and managerial capabilities of
local institutions. Building institutional capabilities,
which essentially is a socio-cultural process, involves
very long gestation period and require diligent and
intensive efforts.

The limitations on the success of building institutional
capabilities are further aggravated due to disparity in
distribution of economic, social, and political power
among different sections within a village. This skewed
distribution of power needs to be corrected by
increasing accountability of localand otherinstitutions
involvedin governance and opening up ways for outside
actions to extract this accountability. Such argument
creates the potential threat of affirmative intervention
in local affairs by externalactorsin favour of vulnerable
sectionsor common people, ifthereisaneed.

In short, making the local and other governing
institutions accountable to even external/outside
actors creates (potential!) force countervailing to the
influence of local powerful sections, and thus,

43



increases the possibility of effective implementation of
pro-people and pro-environment measures against the
wishes of localstrong vestedinterests.

Recommendations:

a) The plan of devolution of functions to WWRC
proposed in the draft bill should be revisited on an
urgentbasisandinanin-depth manner.

b) The institutional structure necessary for
implementation of the act should be evolved in a
participatory and transparent manner. The experience
of implementation of 1993 Act could provide important
lessons forevolving the new structure.

c) It is necessary to make adequate provision for
development of capabilities, including technical,
managerialand institutional capabilities, of concerned
agencies which willimplementthe provisionsintheact.

d) There is a need to design and implement
governance processes that have appropriate, adequate,
effective, and mandatory provisions for accountability
aswellasforparticipation and transparency.

IIL. Issues related to Equity and Sustainability

The purpose of the proposed bill is to plan, requlate,
and manage groundwater resources in the state. There
isno mention of how groundwater will be distributed. It
needs to be noted that the MWRRA act specifically
mentions 'equitable distribution of water' as one of its
objectives. Although the definition of the term
'equitable' in the MWRRA act is very limited and self-
defeating in nature, at least the MWRRA has taken
cognizance ofthe crucialissue of distribution of water.

Inthe proposed bill on groundwater, there is a mention
that WWRC will encourage measures to ensure
'equitable distribution of water' in the notified areas.
(GSDA Note, Section 5, Point No. 17) This is a welcome
step. However, the term 'equitable' is not defined in
the bill. Does 'equitable' mean the right over
groundwater for all people living in that area? Or does
'equitable' mean the right only for landed people over
groundwater? Further, it appears from the description
of the GSDA note that this provision applies only to
notified areas. Are non-notified areas outside this
provision? If so, what should be the principle of
distribution of groundwater in the non-notified areas
and which agency will execute this function?

It is necessary to note that participation and
involvement of all people in conserving groundwater
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can only be ensured if they are assured of their rightful
share in the conserved water. A very skewed pattern of
distribution of land in Maharashtra has left large
population without land rights. Consequently, they lose
their right over water, if the water right is linked to the
land right, as has been done in the MWRRA Act. Since
recharging of groundwater, in this situation, is not
likely to benefit them in the long run, there is no
significant incentive to common people to participate
inimplementation of the law. Further, past experience
suggests that activities undertaken to recharge
groundwater do not benefit much to landless and
poorer sectionsin thevillage. On the contrary, it results
inincreasinginequality by favouring the landed people,
with economic and political power, who can invest in
wells and pumps. Theinterests of rural poorare, inturn,
hampered due to closing of commons and ban on
keeping goats and cutting trees.2 In this situation, itis
wrong to expect any participation of common peoplein
theimplementation ofthe proposed act.

It is remarkable that the proposed bill does not
subscribe to the principle of sustainability. There is no
provision to prevent unsustainable use of groundwater
once it is recharged. Thus, there is a danger that
enhanced water resource through recharging will be
used again in an unsustainable manner by a few
powerful people. All public resources and efforts putin
recharging the groundwater would be conquered for
own benefit by a few. The conservation of groundwater,
therefore, will not prove a long-term solution, unless it
is accompanied by restrictions on its use even after
recharging. The factors such as, crop-pattern and high-
input modern agriculture are very important in this
regard. The issue of groundwater depletion cannot be
treated in an isolated manner. Further, the proposed
bill provides no guarantee againstrestrictions on use of
groundwater byindustryforcommercial purposes.

It seems that implementation of the new act will
primarily concentrate on the ninety-six notified areas
out of 1505 watershed areas in the state. The
development and management of groundwater is of
utmost importance even in non-notified areas,
although theyarenotina critical situation today. There
is a need adopt preventive rather than curative
approach to the question of groundwater. Accordingly,
there is need to articulate detailed provisions to
regulate groundwater evenin non-notified areas.

Recommendations:

a) Itshouldbeclearlymentionedinthe proposed bill
thatground waterisacommon property resource.



b) The principle of 'equitable distribution of
groundwater', i. e. right of all people in the village over
groundwater, should be recognized by the government
and the proposed bill should clearly mention that
'equitable distribution of groundwater' is one of the
major objectives ofthe bill.

c) The process of operationalizing the principle of
'equitable distribution of groundwater' should be
definedinthe proposed bill.

Section 2: Importance of Participatory Process

It is necessary to comprehend the broader picture of
water sector reforms in India, while pondering on the
proposed groundwater bill. In the pre-reform era, the
state was regarded as 'the' custodian of publicinterest.
The state was responsible for and accountable to the
citizens through democratic mechanisms, including
elections. Therefore, in return, it was invested with wide
authority, including that of planning, implementation,
and regulation of the infrastructure sector. With the
introduction of independent regulatory institutions
after the reforms, the state was divested of its
reqgulatory roleand the center of decision-makinginthe
infrastructure sector shifted from the state to the newly
constituted regulatoryauthority.

This created a situation wherein, the state (which was
accountable to public at least to some extent), on one
hand, gave up the mandate and responsibility of
protecting the publicinterest, while, ontheotherhand,
the regulatory authority, which was given the powers
that ones were enjoyed by the state, is not effectively or
adequately accountable to the public, on whose behalf
andwhoseinterests, itis claiming to make decisions.

Thisimbalance between authority and accountabilityin
the new structure will have the disastrous implications
for the sector, economy, and even society. This is
because, this imbalance would give rise to, on one
hand, unaccountable behaviour by the authority, and,
onthe other hand, rejection by people of the power and
mandate given to the authority and the decisions made
bytheauthority.

Recommendation:

a) There is an urgent need to introduce adequate
provisions to allow citizens to directly extract
accountability from the authority as well as similar
provisions of participation and transparency, which, in
turn, are required to effectively operationalise the
provisions foraccountability.

Process of Participation

After introduction of regulatory institutions in the
infrastructure sector, taking participation of people in
governance processes became a norm. However,
attempts made by the government to take public
participation in the governance process in different
sectors during last few years exhibit many limitations.
Generally, sector experts along with some NGOs are
invited to 'participate’ in a 'consultative' process on
the proposed policy or legislation. The grassroots
activists and people hardly ever find place in such a
'participatory process'. Further, generally it is not
binding on the government or regulatory authority to
accept advise of these consultations neither the
consultants/experts have adequate 'nuisance power'
to ensure that their advise is taken seriously. On many
times, such exercises areimplemented in such casual, if
not sham manner, that even minutes of those
consultations are not recorded nor the minutes are
shared with the invited experts. Thus, although such
process gives an opportunity for outside experts to give
their opinion in decision-making process, there is a
danger that it will lead to 'expertocratic' influence on
consultation rather than true and meaningful public
participation in the decision-making. Participation of
people could be meaningfulonlyifthe agencies seeking
such participation are effectively accountable to
participants for conductingan honestand open process
of deliberations. It needs to be noted that experts or
NGOs do not necessarily represent people and there is
danger that they become early target for pressures or
enticements of vested interests.

Recommendations:

a) Any participatory process should be open for any
member of public. It should beaccountable, in different
ways. Full and timely information should be made
available for such process to be meaningful. Thus,
transparency, that too in operationalized manner, is a
necessary precondition for true process of
participation.

b)  Thefollowing could beseenasnecessarystepsina
meaningful process of public participation.

m  The agency seeking public participation should
invariably put the proposal (of a new policy, legislation,
rules, regulations, notification, etc.) in the public domain.

m  This proposal should be given wide publicity by
using electronic and print media, website, and other
available optionsforcommunication.
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m The rationale and detailed reasoning behind the
proposalshould bearticulatedinthe proposal.

m Adequate time should be given for the public to
provide comments, suggestions, and objections.

m The process of conducting consultations (exceptin
the case of minor, limited proposals) on the proposal
should be open to public and any person should be
allowed to participate in the consultations held for this
purpose.

m The concerned agency should diligently process all
comments, suggestion and objections received from
the public.

m The final draft of the proposal should be published,
with reasoning, recorded in writing. The necessary shall
include rationale behind adoption and rejection of each
ofthesuggestions received from public.

m After publishing the final draft, there should be
timeforpublicto studythefinaldraft. If people find the
draft unsatisfactory, there should be provision to make
anappealorseekareview.

m It is necessary, therefore, to provide for Appellate
Authority where an appeal or demand for review can be
made.

Section 3: Concrete Recommendations Related to
the Governance Process

m In this section we provide some of the most crucial
recommendations relatingtothe process of governance
in groundwater sub-sector. This section is based on the
analysis of the (proposed and current) governance
process asitreflects from mainly the following (existing
and proposed) legislations:

m The Model Bill to Regulate and Control The
Development And Management of Ground Water, 2005
(hereafterreferred asthe ModelBill),

m Maharashtra Groundwater (Development and
Management) 2007 Draft Bill: A Detailed Note'
prepared by the GSDA (hereafter referred as the GSDA
note)

m Maharashtra Groundwater (Regulation for Drinking
Water Purpose) Act, 1993

m Maharashtra Water Resources Regulatory Authority
Act, 2005
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3.1 Role of Regulatory Authority
Background Logic:

a. Section 5 of the Model Bill provides for the powers to
notify certain areas for requlation and control of the
development and management of ground water. The
subsection (2) of Section 5 reads, '...the
Authority...will advise the State Government to
declare...area to be a notified area for the purpose of
thisAct...'

b. Hence, the model bill assumes only advisory role for
the Authority in the process of notifying the area for
groundwater regulation. In this case, the requlatory
authority does not have adequate powers to notify the
area for the purpose of the act. The final decision
remains with the state government.

c. Whilethe modelbill depends on government to take
the decision about the notification, it does not specify
any designated officer or an authority, which is
responsiblefortaking suchavitaldecision. This leads to
weakaccountability structure.

d. Inthe GSDA noteitis proposed (section 5-1 & 5-2 of
the GSDA note) that the area for groundwater
requlation shall be notified through the Maharashtra
Water Resources Regulatory Authority (MWRRA). To be
more precise, itseems to be proposed that thearea shall
be notified through the MWRRA and not by the MWRRA.
Thus, there is no clarity on whether the MWRRA is the
final authority to notify the areas for regulation oritis
the government.

e. Ifthefinalauthority to decide aboutthe areasto be
notified for groundwater regulation rests with the
government, then there is hardly any autonomy to the
regulatory authority in such a highly important
decision. This defeats the very purpose of having a
regulatoryauthority.

Recommendations:

i. The power to notify the areas for control and/or
regulation of the extraction or use or both of the ground
water should be vested in the hands of the requlatory
authority constituted for the purpose. The government
should play the role of laying down the rules and policy
directions forthe requlatoryauthority for this purpose.

ii. If the powers to notify are given to the regulatory
authority, thenitshould be backed by strong provisions
for transparency, accountability, participation (TAP),
whicharecurrently lackingin the ModelBill.



3.2 True Participation in the Process of Notifying
or De-notifying Areas for Regulation

Background Logic:

a. Sect.5 (2) of the Model Bill reads, ' If the Authority,
after consultations with various expert bodies,
including Central Ground Water Authority (CGWA) is of
the opinion that it is necessary or expedient in the
public interest to control and/or regulate the
extraction or the use or both of ground water in any
forminanyarea, itwilladvise the State/Union Territory
Government to declare any such area to be a notified
areaforthepurposesofthisAct............. ‘

b. Thus, through Sect. 5 (2) the model attempts to
bring in 'participation' in the process of notification,
but in a very limited sense, by providing for
consultation of 'expertbodies' and CGWA.

c. Sect.5(4) ofthe Model Bill, related to the process of
de-notification, is also based on the similarly limited
interpretation ofthe term 'participation’.

d. Both these provisions, in fact, provide for
‘consultation’ and only with 'experts'. It does not
provide for 'participation of general or affected section
of public'. The bill also does not provide further details
of the process by which the actual decision would be
taken.

e. AsperSect.5(2) of the modelbill, the authority will
advise for notifying a certain area, if it is of the opinion
of thatitis necessary to notifyin the publicinterest. We
appreciate that the particular section gives emphasize
on public interest. But unfortunately, as per provision
in the model bill, the public is not consulted in this
process of protecting publicinterest.

Recommendations:

i. The process of notification (both, for notifying and
de-notifying theareasto beregulated for groundwater)
should be opentoany general publicand any member of
the public should be allowed to participate in the
consultations held for this purpose. It should follow the
procedure of public participation described in Part 2 of
this note by Prayas.

ii. The Act should also include a section that provides
for preparing the rules and regulations for defining the
process of notifying or de-notifying the areas for
controland requlation of groundwater.

3.3 True Participation in the Process of Granting or
Refusing Permission for Extraction of
Groundwater in Notified Areas

Background Logic:

a. Sect. 6 of the Model Bill provides power to the
Authority for granting or refusing of permission to sink
awellinanotified area.

b. Though, this is one of the most contentious issue
(about who will get the permission and who will not),
the model bill does not provide appropriate provisions
related to transparency, accountability and
participation (or TAP) in the process of granting or
refusing permission for extraction of groundwater in
notified area.

c. Inthe Model Bill, there is a general list of points
that the Authority should consider while granting or
refusing a permit (Section 6-5). But, there is no
provision for making public the proceedings of the
decision nor is there any provision for inviting
objectionsfromthe publicwhile granting the permit.

d. Thereisa provisioninthe Model Bill (Sect. 6-3) for
giving a hearing to the applicant before refusing a
permit to the applicant. Though, thisis a good measure
of transparency and participation, the same is
inadequate considering the overall importance and
criticality of the issue of granting permits to extract
waterin notified areas.

e. Theissue of granting or refusing the extraction of
groundwater in notified areas should not remain as an
internal matter between the applicant and the
permission-granting Authority. Rather, this issue
should be seen as a broader 'public-interest' issue,
involving stakes of the farmers and villagers from
adjoining areasaswellasthe larger public.

f.  The repercussions of depletion of groundwater in
any specified area are not limited to the particular
watershed of that area but it has clear linkages (e.g.
water scarcityin one region leads toincreased demands
for waterin other regions) to the overall water balance
at the level of river basin and also at the state-level.
Hence, the issue of allowing permission for
groundwater extraction in notified areas is an issue of
broader 'publicinterest'.

g. Apart from these direct implications (or
repercussions), depletion of such key natural resource
like water (many times non-renewable on cases of
aquifer extraction) would naturally be a concern for all
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the right-minded citizens and organizations in the
country.

h. Hence, there is a need to bring all aspects of
granting or refusing permission for groundwater
extractionintothe publicdomain.

i.  The note by GSDA on the main principles for the
proposed groundwater act (2007) suggests (in point
no. 5-5) that, the Authority (i.e., MWRRA) will prohibit
the sinking of wells and deep-tube-wells in notified
areas. Atthe sametime, the note also mentions that (in
point no. 5-19), the approval of the watershed-level
water resources committee (WRCC) is compulsory for
sinking a new well or installing a new electricity pump
for extracting groundwater. This leads to an
interpretation that the Authority will prohibit
groundwater extraction while the WRCC may approve
the same. Hence, it is also not clear whether the
approval of watershed committee is a sufficient
condition orjustone of the necessary conditions for the
Authority to approve groundwater extraction. The roles
of the Authority and the WRCC are not clear in this
regard. In any of these cases, there is a need to bring
this processinthe publicdomain.

j. Point no. 5-12 of the GSDA note states that there
will be prohibitions on sinking new wells in the area of
influence of the existing public drinking water sources.
Further, it states that there is a need for
recommendation by the village panchayat or WRCC and
final approval by the District Authority for sinking new
wellin such an area of influence. Here also, there is a
needto bringthis processin the publicdomain.

Recommendations:

i. The entire process of granting or refusing
permission for ground water extraction in all type of
cases (as mentioned in the background logic) should be
made public.

ii.  Clear (i.e. specific, measurable) criterion as wellas
the method of processing of applications (for granting
permission for groundwater extractions), based on
these criterions should be clearly laid down in the form
of regulations to be prepared by the regulatory
Authority.

iii. There should be provision for giving powers to the
Authority to make regulations in this regard. The
method of processing of the applications and the
criterion for decision making should be finalized after
taking suggestionsand comments from the public.
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iv. Such criterion and methodology should be
published and disclosed to the public through making it
available at the local level (in the village) as well as on
the website.

v. The information about the processing of
applications, right from submission stage to the stage
of final decision making, should be maintained in a
systematic database with all details (using a
computerized system) and the same should be openly
and easilyaccessibletothe public.

vi. The process of granting or refusing the permit for
groundwater extraction should follow the procedure for
public process as mentioned in the Part 2 of this note by
Prayas.

vii. Apart from such transparency and participation
related provisions, there should also be mechanism for
monitoring of compliance of the orders of the authority
about the permission (granted or refused) for
groundwater extraction. This monitoring mechanism
should have roles for the appropriate authority as well
asthe common public.

viii. The act should provide for an appropriate
mechanism that allows any member of the public to
appeal against the non-compliance of the orders of the
authorityinthisregard.

3.4 Provisions for Reasoned Order
Background Logic:

a. The concerned citizens, do not always understand
the underlying rationale of different decisions taken by
thevariousauthorities or committees, in totality.

b. This leads to confusion about the decision making
process, and, in some cases, also leads to suspicion and
speculations.

c. Such confusion, speculation, or suspicion
seriously erodes credibility, acceptance of the decision-
making bodyaswellasthedecisions.

d. Further, this lack of adequate credibility and
acceptance of the Authority leads to lack of acceptance
and ownership of the decisions made by the Authority,
seriously eroding the motivation or peer-pressure to
abide by orrespectthedecisions.

Recommendation:

i. The proposed groundwater act shall provide a
blanket provision saying that, 'All decisions of the



appropriate authority should be in the form of a
reasoned order' i.e. the decisions/orders should be
accompanied with detailed reasoning recorded in
writing. Such a provision will enhance the
accountability and transparencyin the decision making
ofthevariousauthorities.

3.5 Provision for Appeal Against any Orders
Background Logic:

a. Sect. 14 (1) and 14 (4) of the Maharashtra
Groundwater Act (1993) prohibits an aggrieved person
to resort to the courts against the orders of the
appellate authority or event against any direction
issued oranyorder made underthatAct.

b. Sect. 14 (4) reads, '...every order made and every
direction issued under this Act shall be final and shall
notbe calledin questioninany Court'.

c. Sect. 14 (1) reads, '...every order made by the
Appellate Authority...shall be final and shall not be
calledin questioninany court'

d. Such a blanket provision will limit the scope of
providing justice to the any aggrieved person. Such
neglect ofthe basic principles of naturaljustice leads to
suspicion about the intent of having an independent
authority. This in turn, leads to rejections and side-
stepping of the authority and will-full non-compliance
of its orders. Such behaviors give rise to all kinds of
malpracticesincluding corruption.

Recommendation:

i. The proposed Maharashtra Groundwater Bill
(2007) should not include the provisions similar to
Section 14 (1) and 14 (4) of the Maharashtra
GroundwaterAct (1993).

3.6 Building Multiple Levels of Accountability
(Checks & Balances)

Background Logic:

a. Section 3 (2) of the Model Bill proposes a
representative of Central Groundwater Board (CGWB) to
be one of the member of the Groundwater Authority
(GWA) responsible for regulating groundwater in the
state.

b. Hence, the ModelBill provides for multiple levels of
accountability mechanism (checks and balances)
within the GWA by inclusion of a representative of CGWB
as partofthe GWA.

c. The GSDA note on the Maharashtra Groundwater
Bill(2007) does notinclude the member of CGWA as part
of the regulatory authority. This reflects on the
tendency to avoid being accountable to an agency
outside the state bureaucracy or the control of state
government.

d. Participation of central government body will
enhance the accountability of the state GWA and also
keep a check on the state-level vested interests. It will
also help the state agency to get a different and wider
perspectiveontheissuesinvolved.

Recommendation:

i.  The MWRRA, which is the proposed groundwater
requlator in the state, should include within its
membership a representative of Central Groundwater
Board (CGWB) for all matters or proceedings related to
groundwater.

3.7 Powers to the Authority to Make Regulations
Background Logic:

a. Many decisions that are crucial for individuals,
environment, and the society as a whole would be taken
with regards to the requlation of groundwater through
implementation of proposed act. Also, various
proceedings would be undertaken in making and
implementing such decisions.

b. The public at large will not gain confidence in the
reqgulatory authority, unless well-defined procedures
have been laid for various processes with appropriate
and adequate opportunities for true and meaningful
participation. There is a need to lay down such
procedures and norms in the form of regulations in
order to make the law effectively implementable and
enforceable.

c. The Model Bill as well as The Maharashtra
GroundwaterAct (1993) does not provide powers for the
Authority to make its own regulations on the crucial
processes of regulating groundwater. In absence of
such regulations, the executionary as well
accountability mechanisms of the Authority would
remain weak.

Recommendation:

i. The proposed Maharashtra Groundwater Bill
(2007) should provide powers to the regulatory
authorityto make requlations. Among otherthings, the
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Authority should make requlations on following
aspects:

m  Procedure for notifying or de-notifying areas for
reqgulationand controlon groundwater

m  Procedure for granting or refusing permission for
groundwater extraction in notified area or in areas of
influence of publicsources of drinking water

m  Procedure of implementation of powers given to
the watershed-level water resources committee
(WWRC) (powers to decide water use & control on
extraction based on groundwater assessment,
specifying the areas for sand mining in river beds and
enforcing the measures of groundwater recharge for
existingirrigation well-as per pointnumber5.21,5.22,
5.23inthe GSDA note)

m  Procedures for bringing prohibitions on
groundwater extraction in any area for protecting
publicsources of drinking water (as per pointno. 5.13 of
the GSDA note)

m  Procedures for declaring an area as water scarce
area (as per point5.14 ofthe GSDA note)

3.8 Condition of Previous Publication for Making
Rules and Regulations

Background Logic:

a. The Model Bill does not provide the condition of
previous publications while making the rules by the
government, whereas the Maharashtra Groundwater
Act (1993) does provide the same.

b. The MWRRA Act, which is the law that governs the
proposed groundwater regulatory in Maharashtra,
provides the condition of previous publications for the
rules but it does not provide the condition of previous
publicationfortheregulations made by the Authority.

c. Absence of the condition of previous publications
leads to absence of any opportunity for the public to
participate in the process of making rules and
regulations. This affects the quality of rules as well as it
leads to lack of ownership and apathy by the people
towards abiding by this rulesand regulations.

Recommendation:

i.  The condition of previous publication for all rules
made by the governmentand allregulations made by the
Authorityshould beincludedinthe appropriate sections
ofthe proposed Maharashtra Groundwater Bill (2007)
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3.9 Issuing Orders for Prohibiting Over

Exploitation of Groundwater in Non-Notified

Areas
Background Logic:

a. Asperthe GSDAnote onthe proposed Maharashtra
Groundwater Bill (2007), the Authority shall issue
guidelines for undertaking measures for watershed
based groundwater use, for avoiding over-exploitation
of the groundwater and for avoiding deterioration of
quality of waterin notified as well as non-notified areas
(referpointno.5-8in GSDAnote).

b. This is an important provision towards
sustainability of groundwater. Butthe provision will not
be influential, if the same is attempted to be
implemented byissuing guidelines. It needs to be noted
thatthe guidelinesare not enforceable by law.

c. For effective implementation of this particular
provision, which has crucial implications for the very
purpose of the law, the Authority should be empowered
toissue detailed mandatory ordersin this matter.

Recommendation:

i.  Theregulatory Authority should be empowered to
issue orders and not just guidelines for undertaking
measures for watershed based groundwater use, for
avoiding over-exploitation of the groundwater and for
avoiding deterioration of quality of water in notified as
well as non-notified areas (refer point no. 5-8 in GSDA
note).

3.10 Public Participation in Preparing the
Maharashtra Groundwater Bill (2007)

Background Logic:

a. Theinvitation letter sent by the Director, GSDA for
the consultation workshop on the proposed
Maharashtra Groundwater Bill (2007) states that, the
future adverse impacts can be avoided by preparing the
GroundwaterActthrough public participation.

b. Butthereisnowell-defined process (that has been
made public) outlined for ensuring public participation
in preparing the proposed Maharashtra Groundwater
Bill (2007). There is tendency to have consultations of
invited experts, NGOs and others butthereis no attempt
toinvolve general publicin preparing theact.

c. Often even basic norms of such a consultative
process are not followed (such as sharing the detailed



proceedings or the ways in which the inputs from the
consultation have been considered in the final draft).
These norms should be followed in the process of
making the Maharashtra Groundwater Bill (2007). In
adherence to these norms, the participants and the
public gets an impression that these exercises of
consultationsare not serious buta farce, undertaken to
satisfy some conditionality put by some externalagency
like the World Bank. Such animpression severely erodes
credibility not only of the consultation process and of
the agency conducting the process but also of the law
thatultimately emerges fromthis process.

Recommendations:

i. The process of preparing the Maharashtra
Groundwater Act (2007) should be open to publicand it
should follow the process detailed in the Part 2 of this
note by Prayas.

ii. The current and similar consultative process
undertaken in regards of the proposed Maharashtra
Groundwater Bill (2007) should be made public and it
should followthefollowing norms:

m  Preparation of detailed proceedings of the
consultations (including the inputs received) and
distribution to all participants and publishing the same
inwebsite.

m  Preparation of 'Action-Taken Report' (ATR) on
various suggestions and comments given by the
participants. This report would record reasons for
accepting or rejecting each of the suggestions and
comments and would be published as soon as the billis
tabled beforethe cabinet.

m  Often such a process is seen as cumbersome,
infeasible and unnecessary burden. It needs to be
mentioned that MERC undertakes this process for its
every order. Further, this process is unavoidable if we
want to establish credibility of the process, the agency,
andthe lawthatwould emerge from this.

3.11 Public Participation in Preparing the
'Integrated Watershed Area Development and
Management Plan'

Background Logic:

a. Point 5-7 of the GSDA note on the Draft
Maharashtra Groundwater Act (2007) proposes a
provision for 'Integrated Watershed Area Development
and Management Plan' (refer point 7. in GSDA note),
which will be incorporated into the Integrated State
Water Plan (whichin turn will be prepared as part of the
MWRRA Act, 2005).

b. The section 15 (3) of MWRRA Act provides for
preparation of draft Integrated State Water Plan but it
does not provide for public participation in preparing
the plan. Though, the Maharashtra Water Policy (2003)
provides for some level of participation, the sameis not
enforceable, since the policy does not have the force of
law.

Recommendation:

i. The proposed Maharashtra Groundwater Bill
(2007), should explicitly provide for public
participation in preparing the 'Integrated Watershed
Area Development and Management Plan' and shall
follow the process outlined in Part 2 of this note by
Prayas.
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Section 3

Privatization of Irrigation Projects:
Regulatory Intervention through MWRRA
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3.6 Orderby MWRRA
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Introduction

This section includes a compilation of documents of regulatory intervention related to the
process of privatization of an irrigation project in Maharashtra. A short introductory note
included in the first sub-section presents in brief the rationale, strategic and substantive
contents, and the overalloutcomeand impacts of theintervention.

The sub-section 2 to 5 include the petition filed before the water regulatory authority in
Maharashtra and various submissions made during the hearings. This reflects the analysis of
variousissues pertaining to publicinterest protectionin light of the privatization ofanirrigation
project. The final order issued by the requlatory authority on the petition is reproduced in the
sixth sub-section of this compilation. The last sub-section includes a short compilation of news
clippingsandarticles publishedinthe leading news papersand magazines.



3.1 Introduction to Regulatory Intervention on
Privatization of Irrigation Project

Background

The Government of Maharashtra (GoM) initiated the
process of privatization (on BOT basis) of Nira Deoghar
Irrigation project in 2007°. The Resources and
Livelihoods Group of PRAYAS filed a petition before the
Maharashtra Water Resources Regulatory Authority
(MWRRA) against this process of privatization. This
became the first petition to the first water IRA in India
related to the first concrete initiative towards
privatization of irrigation project in Maharashtra. The
petition concluded with a comprehensive order by the
MWRRA, directing the concerned government
authorities to withdraw the advertisement released for
inviting expression of interest from interested private
parties. The process and substance of the petition
providevaluableinsightsinto the publicinterestissues
involved in privatization of water resource projects,
especially during the planning and designing stage of
privatization.

Rationale for Intervention

Privatization was accepted by GoM in the State Water
Policy 2003 as a policy directive. According to
government statistics, there are about 1200
incompleteirrigation projects, and these require about
Rs. 36,000 crores of capital investment. Considering
the huge capital expenditure required, the GoM decided
to complete these irrigation projects through private
investments. Accordingly, a Government Resolution
(GR) was issued by the Government of Maharashtra
(GoM) in 2003 for completion of incomplete irrigation
projects, through the route of private investments. The
GR laid down the “Policy for Privatization” of such
irrigation projects on the basis of Build-Operate-
Transfer (BOT).

There was no public discussion on this crucial GR, nor
was there any legislative process for ratifying the
privatization policy by all the elected representativesin
the state. There was a need to bring this issue into the
public domain for critical analysis and relevant
interventions for protection and promotion of public
interest. Since GoM did not take any significant action
towardsimplementation of the particular GR, there was

no possibilityforinitiatinga publicdebate ontheissue.

It was only in 2007, four years after the GR was issued,
that a concrete initiative was undertaken by the GoM
towards privatization ofincompleteirrigation projects.
The GoM selected Nira Deoghar irrigation project as a
pilot project to be completed on BOT basis. Accordingly,
an advertisement wasissued forinviting expressions of
interest (EOI) from private developers.

There were no attempts by GoM to conduct any public
process, while initiating this privatization process.
There was no space provided by GoM for participation of
the proposed beneficiaries of the project in the crucial
decisions related to privatization. There was no
transparency in the process and no space for
intervention for publicinterest protection.

The GoM had enacted a law for establishment of MWRRA
in 2005. The objectives of the law state that MWRRA
shall ensure 'equitable, judicious, and sustainable
management of water resources in the state.' It was
found that GoM had not taken cognizance of the role of
MWRRA and the provisions of the MWRRA law in the
process and contentofthe privatizationinitiative.

The proposal (design and planning) stage of the
privatization process was entirely a closed-door
process, without oversight by any external regulatory
agency. It was found necessary to ensure formal
regulatory control over the process not only at the level
of the entry of private party, (i.e. entry-level
regulation) but also at the level of the planning and
preparation (e.g., fixing policy, selecting projects)
being carried out by the government for privatization of
the project (i.e. pre-entry level requlation). Hence, it
was necessary to utilize the formal platform—in the
form of the regulatory authority—created by the GoM,
for opening-up avenues for critical review and public
intervention right at the design and planning stage (or
proposalstage) of the privatization process.

Strategies Used during Intervention

One of the key strategies for intervention in the
privatization process was to engage the particular
government utility (in this case, Maharashtra Krishna

“The project is located in Pune District of Maharashtra State (India).
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Valley Development Corporation or MKVDC) in a
litigation by filing petition before MWRRA. Considering
the short time in hand, this strategy was found to be
relevant as part of the immediate action to ensure
review and reconsideration of the decision of
privatization. The regulatory intervention strategy
could then be followed by other strategies such as
legislative advocacy, media campaign, or lobbying
through delegation.

Intervention through MWRRA was also found to be
useful with regard to the objective of ensuring some
regulatory control over the privatization process.
MWRRA has been accorded with powers equivalent to
the civil courtand hence, is empowered to conduct legal
proceedings on matters brought to its attention. This
legal provision in MWRRA law was used as the basis for
intervention.

The strategy forintervention was to position the caseas
'non-cognizance of MWRRA Law in the privatization
process', especially with respect to MWRRA's powers
related to 'water tariff' or 'water entitlements'.
Gradually, as the proceedings over the petition
progressed, the focus moved towards critical issues of
the privatization model and possible consequent
encroachments on publicinterest.

Efforts were taken to hold on to media pressure for
release of information regarding the petition till things
reached a conclusive stage. This was found necessary,
especially because of the sensitive nature of the issue
and the possibility of undue political interventions in
the proceedings of the petition. This was also thought
necessaryinview of lack of experience onthe partofthe
requlatory agency to conduct proceedings on such a
controversialissue underthe mediaglare.

The petitioners engaged with other civil society
organizations working on water sector issues in a
consultation mode. This openedup possibilities of
collaborative work on theissue in future. It helped also
to link the outcome of the petition with the strategies
adopted by beneficiaries of the proposed project being
privatized.

Processes and Activities Conducted

The intervention efforts included analysis of various
government documents, especially the State Water
Policy, MWRRA law, the GR for privatization, and the

bookletissued to prospective developers by MKVDC (EOI
booklet). Based on this analysis, a petition and
subsequent submissions were developed and filed
before MWRRA. MWRRA initiated hearings on the
petition. The respondent (in this case MKVDC) was
asked to file their response to the petition. This
prompted the petitioners to build further arguments
related for the case. Various additional submissions
were made (written and oral) by petitioners before the
MWRRA. After four hearings on the petition, MWRRA
concluded the case byissuing a comprehensive 20-page
orderonthe petition.

The petitioners disseminated the petition as well as the
interim outcomes of the proceedings amongst various
CSOs in the state. Valuable inputs were received from
some of the activists and CSOs. The final outcome of the
petition was disseminated to a larger audience through
media campaign. Two press releases and one press
conference were conducted forthe purpose.

The issue was followed up with the groups of local
farmers, who were beneficiaries of the proposed
project. The local activists and CSOs were skeptical
about the benefits of privatization and had already
raised their voices against the privatization process.
The outcome of the petition was disseminated to a large
public meeting organized by the local activists and
(SOs. The analysis of the intervention and its outcome
were documented and disseminated in the form of a
smallbooklet publishedinthevernacularlanguage. The
issue is being followed up with the group of CSOs in
Maharashtraworking onvarious waterissues.

Substantive Content of Intervention and MWRRA's
Order

Though the petition focused on 'non-cognizance of
MWRRA law in the privatization process', the core
substance of intervention was on the 'critical public
interest issues involved in privatization of a water
project'. The analysis of government documents by
petitioners indicated several contradictions between
the policy for privatization of irrigation projects (as
mentioned in the GR) and the provisions of MWRRA law.
These were pointed out in the petition to MWRRA. In its
finalorderonthe petition, MWRRA accepted mostofthe
contradictions while rejected a few. A summary of the
contradictions pointed out by the petitioners has been
giveninthefollowingtable (referTable No. 15).

55



Table No. 15: Summary of Contradictions

No. | Process and Content of Privatization as MWRRA Law and Other Laws
per Government Policy °
1 No role to MWRRA in the high-powered | As per preamble of the law, MWRRA is to regulate for
committee formed to review and approve | equitable, judicious, and sustainable management of the
privatization process water resources in the state.
As per section 11(f) of law, MWRRA is empowered to
review and approve projects
2 Provision for 10% increase in water tariff, if | Powers related to water tariff exclusively to MWRRA
needed, by developer
3 Recovery of capital !nvestment by the Water to be charged on 0O&M cost and not for capital
developer through levying of water charges
: recovery
and using sources
4 Provision for changes in water distribution | Powers related to distribution exclusively to MWRRA
by the developer in times of scarcity
5 Land acquisition will be done by the | Nira Deoghar Irrigation project lies in non-backlog area
government (i.e. through public spending) | where there are limitations imposed by the Governor's
Viability gap funding will be made available directives Onﬁ using government funds for. 1r.ng.at10n
if there is revenue shortfall for private development °. This issue comes underthe]u.nsd1ct10n.of
‘nvestor the MWRRA because the MWRRA Act provides special
powers to MWRRA for backlog removal based on
Governor's directives.
6 Scheme of building and operating the | As per the Maharashtra Management of Irrigation System
project by private developer by Farmers (MMISF) Act, the water users associations
(WUA) are empowered to participate in the work at the
construction stage and also in operating the whole
systems.
There is a direct linkage between the MMISF Act and the
MWRRA Act.
The MWRRA is obliged to issue entitlements to the WUAs
as per the criteria given in the Act. This scheme of
operations is in contradiction with the BOT model.

Most of the contradictions presented in the table were
accepted and duly recognized by MWRRA in its final
order. These contradictions represent some of the most
crucialissues related to publicinterest. The major point
of disagreement between the petitioners and
respondents was related to application of section 11(f)
of MWRRA law for review of the privatization proposal. It
was argued by petitioners that due to the entry of
private developer, there would be major changesin the
originally conceived irrigation project. Most
importantly, there would be conflicts between the
private interest of the private investor and public

interests of the farmers and citizens at large. Hence,
thereisaneedtoreviewthe privatization proposalinits
entirety. Gradually, the logic that emerged from the
content of the petition and submissions was that the
privatization model cannot proceed unless public
interestis jeopardized in one form or the other. Hence,
the main argument in the petition was that a close
review of the feasibility of the privatization proposalis
required in the light of the possible conflict between
publicand privateinterests.

MWRRA issued a comprehensive 20-page reasoned
order based on the substantive arguments made during

*The contentis derived from the Government Resolution (GR) for privatization and arguments made by respondents during the hearings
*InMaharashtra certain parts of the state (Vidarbha, Marathwada) have beenidentified as economically backward regions due to the backlog of
publicspending by governmentin various development sectors includingirrigation. Thisirrigation backlog needs to be removed by increasing
thebudgetaryallocations for this backlog region at the cost ofallocations to other non-backlog region.
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the hearings. The order includes the analysis of the
various arguments presented in the case and the
rationale behind the directions given by MWRRA. The
Following are the key substantive features of the order
issued by MWRRA:

m  MWRRA accepted the contradictions—mainly
related to water tariffand distribution—pointed out by
the petitioners between the MWRRA law and the
privatization policy (as reflected in the GRs). MWRRA
reiterated in the order its role in determining water
tariffand water entitlements.

m  MWRRA also accepted the contradictions with
regards to government expenditure for privatization of
the projectand the Governor's directives that puta limit
of such expenditures for projects in non-backlog
region. MWRRA clearly stated that it should have a role
in determining whether the project would come under
the Governor's directives on backlog.

m  MWRRA ruled out the demand for review and
clearance of the privatization proposal under section
11(f) of the law. It was specified that the particular
sectionis applicable only to new projects, whereas Nira
Deoghar project is an already approved project and
cannot be treated as a new project. But, at the same
time, MWRRA accepted the position that if there is any
change in the economic parameters of the already
approved project, and ifthat change leads to changesin
the public benefits as planned in the original project
design, then such changes have to be treated as
changing the character of an existing project, thus
convertingitintoa new project.

m  MWRRA further clarified that in such a situation,
the project would be considered new regardless of the
stage at which these changes occur (mid way or
beginning) and regardless of the reasons for such
changes (like conversion to BOT). In all such cases, the
privatization proposalwill need review and clearance of
MWRRA (refer para 12-i of the order by MWRRA).

m In continuation with the substantive position
taken by MWRRA with regards to the review of
privatization project, it is further clarified by MWRRA,
inits order, thatitisimportant to examine the revenue
streams of the private investors in the light of the
conflict between the publicinterestandinterests of the
private investor. Since the law does not allow recovery
of capital costs from water tariff, the private investor
will have to explore options for other sources of
revenue.

Inthisregard, MWRRA has comeoutvery clearlythatthe
other sources of revenues should not have any adverse
effects on the benefits to the farmers that were
contemplated by Government when the project was
cleared as a budget financed project (i.e. the Benefit-
Cost analysis as per originally sanctioned project).
Further, these revenue streams should not adversely
affect the operational efficiency of the system by, for
instance, cutting the budgets for operations and
maintenance. Thus, MWRRA concluded that it should
have a role in vetting the revenue model of the
privatization proposal.

Outcomes and Impacts

The comprehensive order by MWRRA on the petition
includes several directions to government with regard
to privatization of irrigation projects. The order will
have an impact not only the fate of privatization of the
Nira Deoghar project, but it will influence all further
initiatives for privatization of any irrigation project in
the State. The Following are some of the outcomes and
impacts of theorder:

m In due recognition of various contradictions
pointed out during the hearings, MWRRA directed the
government agency (i.e., MKVDC) to withdraw the
advertisement for privatization within 15 days and not
to re-advertise, until such time as the GR which reflects
the privatization policy, is revised in light of the other
directions in the order. MWRRA further directed the
government to revise the privatization policyin light of
the provisions of the subsequently enacted statutes
(mainly MWRRA and MMISF law) and various
contradictions pointed out by the petitioners.
Thus,effectively, a stay was put on the privatization
process by MWRRA, since the process was found to be
inconsistent with provisions of the MWRRA law. This
reinforced the need for revisiting the very policy on the
basis of which privatization was initiated. The order
also effectively pushed the process of privatization
back to the design stage. This has increased spaces and
possibilities for publicintervention through legitimate
political process.

m  Concrete directions are given by MWRRA in the
order for strengthening the regulatory control over the
process of privatization, right from the proposal or
design stage. Apart from water tariffand entitlements,
MWRRA shall regulate other aspects of privatization
such as the revenue model, selection of project,
selection of private developer, and issues related to
irrigation backlog. Thus, this will significantly enhance
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transparency in the privatization process right at the
proposal stage and also enable creation of spaces for
public debate, public scrutiny and intervention.
Regulation of the revenue model by MWRRA right at the
design stage of privatization will play a key role in
exposing the financial and other implications of
privatization on the broader public interest and
especially on interest of farmers and other rural
communitiesinthe projectarea.

m  MWRRA has taken a strong position for protection
of benefits of the farmers provided in the originally
sanctioned project report. Hence, the privatization
proposal cannot progress unless these benefits are
secured. This has become a major tool for furthering the
cause of public interest protection not only in relation
to privatization proposalbutalsoin otherareas of water
governance such aswaterallocations.

m  Oneofthe majoroutcomes of thisintervention has
beenthe publicawareness and debate thatit generated
duetothe publicity given by media. Theissue was widely
read about and debated among various stakeholders.
One of the leading Marathi newspapers also held a
public debate on the issue. Many newspapers followed
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up the issue with MWRRA and other stakeholders for
updates and standpoints. The local farmers and CSOs in
the proposed project area also held a large public
meeting to explore the future strategies and action
agenda on various demands in light of the threat of
privatization. Theissueis still followed up by PRAYAS as
wellas other CSOs to assess the need and strategies for
furtherinterventionsfor protection of publicinterest.

m  The intervention has also led to development of
publicly available literature on the analysis of entry-
level and pre-entry level privatization of irrigation
projects. About 90 pages of literature have been
produced, including various analysis documents
prepared by PRAYAS in the form of the petition and
submissions and government documents in the form of
arguments and decisions. This literature will be useful
not only for practitioners engaged in public interest
protection work but will also be useful for researchers
andacademicinstitutions.

Overall, theintervention has provided valuableinsights
and knowledgebase related to independent regulation
and reformsinthewatersector.



3.2 Petition filed before MWRRA

The petition against the process of privatization of Nira
Deogharirrigation project filed before the Maharashtra
Water Resources Regulatory Authority (MWRRA) has
been reproducedinthis section verbatim.

3.2.1 Introduction Page of Petition

Before The Maharashtra Water Resources Regulatory
Authority, Mumbai

Filling No.

CaseNo.

(Tobefilled by the Office)
INTHE MATTER OF

Maharashtra Krishna Valley Development
Corporation's (MKVDC) non-recognition of the powers
and functions of the Maharashtra Water Resources
Regulatory Authority (MWRRA) with regards to the
proposed initiative (invitation of expression of interest
vide WRD/07-08/ T/ 0390 dated 12-9-2007) for
selection of developers/consortiums for completion of
Nira Deogarh Irrigation Project on Build, Operate and
Transfer (BOT) basis.

AND
INTHE MATTEROF

Petitioner:

Dr.Subodh Wagle, Trusteeand Group Coordinator,

And

Mr. Sachin Warghade, Senior Research Associate
Resourcesand Livelihoods Group,

Prayas, Initiatives in health, energy, learning and
parenthood

'Mangeshpushp', Survey No.133, Swami Vivekanand
Society, Behind BAIF, Warje, Pune - 411 052, INDIA.
Tel.:+91(20) 2523 2836/25231059; Fax:+91(20)
25232836

Respondent:

The Executive Director,

Maharashtra Krishna Valley Development Corporation
(MKVDC),

Sinchan Bhavan, Barne Road, Mangalwar Peth,
Pune-411011. Phone: 020-26114618,261352633.2.2

3.2.2 Main Body of the Petition

Facts of the Case / Petition and Grounds in Support
of the Same:

1. Petitioner, Prayas is a registered charitable trust
working for protection of publicinterest.

2. Respondent, Maharashtra Krishna Valley
Development Corporation (MKVDC), has issued an
advertisement forinviting expression of interest (EQI -
ref. WRD/07-08/T/0390 dated 12-9-2007) for selection
of developers/ consortiums for completion of Nira
Deogarh Irrigation Project on Build, Operate and
Transfer (BOT) basis.

3. Inthe process of inviting EOL, the MKVDC has not
taken adequate cognizance of the powers and functions
ofthehonorable MWRRA as providedinthe Maharashtra
Water Resources Regulatory Authority Act, 2005,
especially when the act has been passed and notified
[refer the Government of Maharashtra notification
dated 8th June 2005 - No. Committee-
2005/(72/05)/1/WRI] in the state and hence has come
inforceintheentirestate of Maharashtra.

4. The MKVDC has not divulged the fact in its
advertisement that the MWRRA act is in force and that
the MWRRA has wide and diverse powers to regulate the
entire water resources within the state of Maharashtra
[pleaseto refer preamble ofthe MWRRA Act, 2005 and in
particularthe provision 11 (n) of the Act] and hence the
activities related to Nira Deogarh project including the
completion and management of project on BOT basis
willbe regulated by the MWRRA.

5. Itis mentioned in Section 1 of this advertisement
forthe EOLissued by the MKVDC, that the Government of
Maharashtra has approved privatisation policy for
irrigation projects, vide the government resolution
[G.R. No. BOT/ 702(425/ 2002)/ MP-1 dated 15-07-
2003], to complete the development of irrigation
projects in Maharashtra through private sector
participation on BOT basis.

6. Hence, for the proposed completion of the Nira-
Deogarh project on BOT basis, the MKVDC has taken the
basis of this particular G.R. forits EQI. Section 2.1 of the
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annexure of this particular G.R. states that, "For any
reasons, if there is any changes in the expected (as
planned during the contract) availability of waterin the
project than the developer shall have the powers to
change the standards for irrigation and other water
supply." This particular provision in the G.R. gives
powers to the private developer to change the standard
water distribution and supply norms. However,
according to the MWRRA Act (the Act came into force
after the particular G.R. and hence supersedes the
G.R.), it is the MWRRA which has the diverse powers
related to determination of water distribution and
entitlements [as per Sections 11 (a), 11(c), 11 (g), 11
(h), 11 (i), 11 (§), 11 (k), of MWRRA Act]. But, in its
advertisement forthe particular EOI, the MKVDC has not
taken congnizance (not divulged the fact) of these
powers of MWRRA related to the water distribution and
entitlement, while, at the same time, it provides
reference to the G.R. that provides certain powers
related to the water distribution and entitlement to
private developer. Thus, the basis on which the MKVDC
has issued the advertisement for the EOI is not in line
with the related provisions in the MWRRA Act, which
givesthese powerstothe MWRRA.

7. Section 2.2 of the annexure of the above-
mentioned G.R. [G.R. No. BOT/702(425/2002) /MP-1
dated 15-07-2003] states that, "Water charges will be
levied to the project beneficiaries and the water users
association on the basis of the existing norms prevalent
at that time. If there is a need to change this water
rates, then there shall be the provision in the
contract/tender with the developer for increasing the
water charges to maximum 10 % of the fixed charges
after discussion with the beneficiaries'. This particular
section of the G.R. allows changes in the prevailing
water charges by providing such related provisionin the
contract or tender with the developer. This again is not
in line with the MWRRA Act because the powers of fixing
the rates for water use (refer to the preamble of the
MWRRA Act) and setting water tariff systems has been
vested with the MWRRA as per this Act [refer to Section
11 (d) and 11(u) of MWRRA Act]. The MKVDC has taken
the particular G.R. as the basis for the EOI, but has not
taken any congizance (not divulged the fact) of the
powers ofthe MWRRA related to water tariff.

8. Hence, the MKVDC's advertisement, which
mentions the particular G.R. but does not make clear
and explicit mention of the powers of the MWRRA, is
misleading for the prospective developers as wellas the
general public. On the basis of these facts, there is an
urgent need for MWRRA to intervene in the process of
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the completion ofthe Nira-Deogarh projectonthe B.0.T
basis, initiated by the MKVDC

9. Section 11 (f) of the MWRRA Act, provides the
power to MWRRA to review and clear every project
proposal related to any sub-basin and river basin level
project in the state to ensure that the proposal is in
conformity with Integrated State Water Plan and also
with regard to the economic, hydrologic, and
environmentalviability. Hence, according to theact, no
proposal can be approved without the review and
clearance of MWRRA Act. The advertisement for the EQI
issued by MKVDC states that, 'A committee will be
formed by the MKVDC, for selection of the
developer...All rights, regarding selection of the
developer/consortium, are reserved with the MKVDC.'
Thus, the MKVDC assumes no role for MWRRA in the
selection and approval process and also in the process
of finalising the contract with the developer. This is
contradictory to the provision mentioned above in the
MWRRA Act.

10. Like any other project, the Nira Deograh project
was predicated on certain technical, economic, and
financial components. The technical components
involved a certain pattern of distribution of water
resources created by the project, while the economic
componentsincluded a certain distribution of costsand
benefits among the certain list of stakeholders.
Similarly, the financial components included flow of
finance from and to certain entities at certain time
instances, with charging of interests at certain rates.
With the proposed initiative of B.0.T, comprehensive
and fundamental changes will be introduced in the
technical, economic, and financial components of the
project. As per Section 2 of the advertisement for EQL, it
is proposed that the prospective developer can engage
in fisheries development, tourism activities, agro-
based industries, export promotion etc. Such business
activities by the prospective developer completely
changesthe patternand distribution of water resources
generated among the stakeholders and introduces
many new stakeholders from outside the command
area. Further, the MKVDC allows the prospective
investor to invest and collect revenue and earn profit
from the range of activities. This would introduce
comprehensive and fundamental changes in the
economic and financial component of the project
design. Further, the wide range of new activities is also
bound to bring in considerable changes in quantity,
timing, and quality of water flowsin the command areas
drastically altering the ecological conditions. Thus, the
proposed BOT initiative will bring in drastic,



comprehensive, and fundamental changesin technical,
economic, financial, and ecological components of the
design of the project. Such changes compela serious re-
looking at the altered project design by the concerned
authority, which, in this case is the MWRRA as per
section 11(f) ofthe MWRRA Act.

11. Further, the originally approved Nira Deogarh
project was based on a particular set of processes and
procedures for its implementation, particular roles and
responsibilities were defined or assumed for different
stakeholdersin the project, and a particular set of rules
were prescribed or assumed to govern the design,
implementation, monitoring, and management of the
original project. But, now all these features are bound
to change with the proposed introduction of a new
stakeholder in the project in the form of the private
investor/developer. In combination with the changes
mentioned in the earlier paragraph these changes
contribute to comprehensive and fundamental
redesigning of the project. This requires that the project
be re-defined as a new project for the application of the
Section 11(f) ofthe MWRRA Act.

12. The proposed BOT basis will also introduce
significant changes in the receipts and expenditure to
state government and its agencies. Hence, there is a
need to review the project based on the economic
viability as perthe Section 11(f) of the MWRRA Act.

13. The above mentioned points numbered 10, 11 and
12 suggest that the proposed BOT basis of the Nira-
Deogarh project has implications not only on the of
water distribution and tariff (refer point no. 6 and 7 of
above facts of the case), but it also has larger
implications on the financial aspects of the project as
well as the larger socio-economic development of the
region. Thus, the project cannot be seen as just a new
managerial arrangement between the MKVDC and the
private developer. The entire project should be re-
looked in the context of the BOT basis, in which the
developer will not just build the irrigation systems but
will be operating the system for a long-term period
significantly affecting the economic, financial, and
ecological interests of a range of stakeholders, the
state government, the public, and the environment for
a long period of time. This calls for in-depth analysis of
the diverse implications of such initiative. All this
leaves no scope for treating this as revision of an old
project but there is a logical need for the new initiative
to be given the status equivalent to a new project.
Hence, the MKVDC's unilateral decision to conduct the
process of issuing advertisement for the EQL, to prepare

tenders, to select and award a contract to private
investors/developer onits own, withoutany role forthe
MWRAA, is a clear case of ignoring the powers and
functions of the MWRRA and contravening to provisions
ofthe MWRRA Act.

14. This petition is being filed before the MWRRA on
the basis of following statutory provisions

a. The Maharashtra Water Resources Regulatory
AuthorityAct, 2005

b. TheGovernmentofMaharashtra notification dated
8thJune 2005 - No. Committee-2005/(72/05)/1/WRI

c. The Government Resolution dated 15-07-2003
G.R.No.BOT/702(425/2002)/ MP-1

15. The petition is within time limits and relates to the
non-cognizance of the powers and functions of the
MWRRA and hence MWRRA has jurisdiction to try,
entertainand dispose of the petition.

16. Theinitiative to complete theirrigation projectin
Nira Deogarh on BOT basis may be replicated by other
projects in the state. The Secretary, Water Resources
Department, Government of Maharashtra in an
interview to a newspaper (refer news titled 'Irrigation
project find few takers among private firms' published
on page 8 of The Times of India-Mumbai Edition dated 12
Dec 2007, given in the annexure of the petition) has
already conveyed that, 'it has been decided to offer
three irrigation projects—Nira-Deogarh, Demb-
Balakwali and Ambeohal-Sarfnaka in Kolhapur
district—to the private sector" (quoted from the fourth
paragraph of the particular news). Hence, this
particular initiative cannot be seen as an isolated case
or a local issue confined to the command area of Nira
Deogarh. Rather, this being one of the first attempts of
such a kind, it does have state-wide implications. The
modelthat gets evolved for the proposed completion of
Nira Deogarh project on BOT basis may be replicated for
completion of more such irrigation projects. This calls
for serious and comprehensive review of the new
proposed model based on the socio-economic-
financial-ecological viability of the model. Considering
the state-level implications of the currently proposed
completion of Nira Deogarh project on BOT basisand the
need for a serious public scrutiny of the new proposed
model, Prayas, as an organization working for the
overall interest of the citizen's in the state, requests
the MWRRA to consider the relief clauses or prayers
mentioned in this petition. As concerned citizens of the
state and as representatives of an organization which
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hasalong-standing experience of credibleand genuine
intervention with the Maharashtra Electricity
Regulatory Commission (in the capacity of the member
of the Commissions Advisory Committee) for protection
of the publicinterest, we saw this as our bounden duty
to point to MWRRA these facts and assist and facilitate
the new water regulatory authority to protect and
promote publicinterest.

Relief Clause / Prayers:

17. Considering above facts and various provisions of
the Act / notifications/ resolutions, we request the
honorable MWRRA to kindly -

a. Without prejudice to the other arguments put
forth in this petition, take suo-moto cognizance of the
advertisement issued by the MKVDC, which involves
non-cognizance and or encroachment on the powers
and authorities of the MWRRA by the MKVDC.

b. Direct MKVDC to inform the interested
developers/consortiums and the general public in
written form and by putting a clause in the relevant
tender or agreement and or contract document
prepared or to be prepared for the purpose, that the
MWRRA Act has been passed, notified and come into
force in the entire state of Maharashtra including the
Nira DeogarhIrrigation Project siteand thatthe MWRRA
haswideand diverse powersto regulatethe entire water
resources within the State of Maharashtra (please refer
tothe preamble of the MWRRA Act, 2005) and hence the
functioning of any new and existing water projects
including the completion of Nira Deogarh project on
BOT basis will be requlated by the MWRRA as per the
powers and functions given to the MWRRA through the
MWRRA Act.

c. Direct MKVDC to inform the interested
developers/consortiums and the general public in
written form and by putting a clause in the relevant
tender or agreement and or contract document
prepared for the purpose that the terms of contracts
with the developers/consortiums will be subject to the
rules, requlations, awards, orders and decisions of the
MWRRA and that the developer will have to abide by the
same and that the contractual agreements/provisions
between the MKVDC and or any other party with the
selected developers/consortiums will not put any
limitation or restrictions or conditions on the duties of
the developers/ consortiums to abide by the rules,
regulations, awards, orders, and decisions of the
MWRRA.
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d. Direct MKVDC to give wide publicity to the above
mentioned facts (those mentioned in prayer 17-b and
17-c) by publishing a newspaper advertisement in this
regard of appropriate size and at proper place which is
centralandis able to attract attention of the publicand
in all the leading newspapers in both English and
Marathi including the news papers in which the first
advertisementaboutthe EOIwas published.

e. Direct MKVDC to send a letter of communication
mentioning the above facts (those mentioned in prayer
17-b and 17-c) to all the prospective investors/
developers/ consortiums and all other related parties
(including the related government departments) who
are concerned in presentand future activities related to
the completion of Nira Deogarh project on BOT basisand
or related to all future such initiatives on BOT basis for
any otherirrigation project.

f.  Direct MKVDCto takethe majordecisionsaboutthe
project, which haveimplications for water distribution,
entitlements, tariff and other aspects, in totally
transparentand participatory manner, using the legally
created platform of the MWRRA.

g. Direct the other river basin corporations and
departments and municipal corporations engaged in
water resource management, to take adequate
cognizance of the powers and functions of the MWRRA,
in any future activities related to water projects and
water management and issue appropriate letter of
communicationrelated tothistoallconcerned parties.

h. Direct MKVDC to submit the proposal for
completion of the Nira Deogarh and any otherirrigation
project on BOT basis to the MWRRA for review and or
clearance, with all the technical, financial, economic,
ecological parameters and details on the basis of which
it will scrutinize the expression of interests by
prospective developers.

i.  Direct MKVDC to submit all current and future
documents related to the proposed completion of Nira
Deogarh and otherirrigation projects on BOT to MWRRA
foritsreviewand or clearance.

j-  Direct MKVDC to present to the MWRRA the lists, in
the tabular form, of all technical, economic, financial,
and ecologicalchangesin the Nira Deogarh project (vis-
a-vis the originally envisaged project) that may be
caused due to the new initiative of completion of the
said project on BOT basis and also explain why the
proposed initiative should not undergo review based on
socio-economic viability as per the section 11(f) of the



MWRRA Act and the facts of the case mentioned in this
petition (especially fact number 9 to 13 of this
petition).

k. Direct MKVDC to pay the petitioner Re. 1/- (Re.
One)as partialreimbursement of cost of the petition.

. Direct MKVDC to inform the MWRRA and the
petitioner on the compliance of all the aspects of the
order that may be issued regarding this petition with
copies of the advertisement and other documents of
proof of the compliance and other related documentsin
the period of hundred working days after the order is
passed.

m. Allow petitioner to submit additional data /
evidence and to amend / modify the petition, if the
circumstanceswarrant.

n. Issue regulations for filing of such petitions or
issue notification for use of the regulations related to
filing of petitions developed by the MERC till the time
when the MWRRA prepares and notifies there own
regulationsin this regard.

Place
Date

Dr.SubodhWagle,

Trusteeand Group Coordinator,
Resourcesand Livelihoods Group,
Prayas, Pune

AND

Mr. Sachin Warghade,
Senior Research Associate,
Resourcesand Livelihoods Group,

Prayas, Pune
(1] ]
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3.3 Analytical Submissions: Hearing One

The MWRRA reacted to the petition by directing the
respondent to file their comments. The Maharashtra
Krishna Valley Development Corporation, the
government utility responsible for development and
management of irrigation infrastructure in the state
provided detailed response to the issues raised in the
petition. Along with the response, MKVDC also shared
the EOI booklet (expression of interest) that was
circulated among the private developers who
responded to the advertisement published by MKVDC.
The first substantive hearing (the petitioners
requested formoretimeto plead the caseinthe hearing
conducted prior to this) was conducted on 3rd March
2008. Based on the analysis of the response filed by
MKVDC and the EOI booklet, the petitioners developed
detail arguments which were presented and submitted
in written during this hearing. The four submissions
made before MWRRA are reproduced verbatim in the
following paragraphs.

A. Submission One: Legality and Maintainability
of the Petition

1. As per the Preamble of the Act, MWRRA is to
reqgulate water resources within the state. As per Sec.
3(2) of the Act, MWRRA is empowered to do all things
necessary forthe purposes of this Act.

Hence, MWRRAis empowered tointerveneinissues that
have bearing on its powers and functions and in issues
related toregulation of water sectorinthe state.

2. The EOI and process of privatization initiated by
the EOI as per the said GR have bearing on specific
powers and functions (e.g. tariff, entitlement) of the
MWRRA prescribed by the said Act.

Therefore, the EOIisintheambitofthesaid Act.

3. The subject matter of the petition is about
safeguarding the powers and functions of the MWRRA in
the context of the privatization process initiated
throughthe EOL.

Hence, the petition is legal and maintainable in the
ambitofthesaidact.

4. Theissuesrelated tothe cause of the action for the
MWRRA is dealt with in other submissions made along
with this during the present hearing.
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B. Submission Two: Non-Cognizance of and
Misleading Statements about MWRRA Act

1. Therespondentadmits thatthe EOI advertisement
does not mention about MWRRA Act and also that the
advertisement does not give any mention of the
availability or existence of the EOI booklet which
comprises the reference to said Act. Hence, effectively
the respondent admits that officially the information
about the EOI booklet i.e. the document which gave
reference to the said Act, was not made known to the
prospective developers and the concerned public
throughtheadvertisement.

Thisisamajorlacunain the process of EQI, especiallyin
the process sharing of the contents of the EOI booklet.
The respondent should have been more open and
transparent in sharing the availability of such a
documentifitwas serious on sharing the contents. This
lacuna at the very beginning of the process encourages
non-transparent behavior and allows for possible
arbitrarinessinthefurther process.

2. The respondents have submitted the receipts of
purchase of booklet to prove the point that all
prospective developers were made aware of the
applicable laws given in the booklet. The respondent
claims to have made available the EOI booklet (which
contained the reference to MWRRA as per claim of the
respondent) before or during the site visit as per the
date given in the advertisement (para 8 page 5 of
MKVDCs response), which was scheduled on5/10/07.

But the dates on the booklet purchase receipts, which
have been submitted by the MKVDC as proof of
procurement of the booklet by the developers (hence
proof of the cognizance of powers of MWRRA), suggests
that the prospective developers procured the booklet
only from date startingon 19/10/07 till (as late as) date
12/12/07.

Further, on two such proof documents (booklet
purchase receipt no. 3443638 and 3443639) there is
overwriting done on the dates of purchase.

Also, purchase receipts of Shinde Developers Pvt. Ltd.
(who attended the first conference held on 15/10/7)
and also for Indian Hume Pipe Company (to whom the
copy of the minutes of first conference was sent since



theywere aninterested party) have not been submitted
bytherespondents.

Though, this matter is of less importance, it reflects on
the lacunasinthe process followed by the respondentin
sharing of the contents of the EOI booklet in
appropriatemannerandtime.

3. Evenifwe assume that all the developers received
thebookletin time, stillthe study of the booklet reveals
that the respondents took highly inadequate
cognizance ofthe MWRRA Act.

Moreover, at some places, the respondents have
provided factually incorrect information which denies
therole of MWRRA Actand MWRAA pertaining to the BOT
proposal. Thefollowingarethe examples ofthe same:

3.1. There is very casual, cursory and hence, grossly
inadequate reference to MWRRA Act (Act is introduced
injust 2 effective lines) in Section 15 (a) of the booklet.

3.2. The short introduction of the MWRR Authority
(given in Section 15-a of the booklet) is also incorrect,
because it leads to the interpretation that the MWRRA
has already begun requlation of tariff, diversion of
water use, and compensation.

3.3. The introduction to MMISF Act is also very short
and its description as a stand-alone actis misleading as
the MMISF Act has linkage with the MWRRA Act and the
MWRRA authority through Section 65 of MMISF Act

3.4. InSection 16 (a) of the booklet, thereiis list of four
acts as the main laws governing irrigation in
Maharashtra in one single sentence. The MWRRA Act
and the MMISF Act merit only mention in this single
sentence list.

3.5. Thus the introduction to both the crucial Acts,
especially the MWRRA Act is done in very inadequate
manner, mainly because the most crucial part of the
powers of MWRRA (i.e. to determine equitable
distribution of entitlements, determine equitable
distribution during scarcity) have not been mentioned
explicitlyinthe booklet.

3.6. Asagainstthis, thereis more emphasis giveninthe
booklet on the GR of Privatization Policy. In Section
16(a), which mentioned the list of four laws, the GR is
given central importance by saying “implementation
framework to be proposed by investor to complete the
balanced works on BOT basis shall as per privatization
policy of Government of Maharashtra”.

3.7. In addition to this, a separate subsection [viz.,
Section 16 (b)] is provided in the booklet to give more
detailsofthe GRand Privatization Policy.

3.8. Section 16 (c) provides factually incorrect
information that the developer can recover their
investments through, among other things, “water
charges forirrigation and domestic use.” This is totally
incorrect and misleading. As per Section 11 (d) of
MWRRA Act, capitalinvestments or the cost of capitalis
notincludedin the lists of costs that could be recovered
through water charges.

3.9. The respondents loose another opportunity to
describe the role of MWRRA in Section 16 (d) wherein they,
again incorrectly, mention that water rates to be charges
as per prevailing water rates “as prescribed by Government
of Maharashtra”. This repeated failure to make the role of
the MWRRA explicitly clearis unexplainable.

3.10 On this background, the booklet provides in the
Annexure around 9 full pages for reproducing the GR
and policyinfullin both Marathias wellas English

3.11 This is especially inappropriate, when the MWRRA
Act prevails over the GR; and many provisions related to
tariff and water distribution in the GR are contradictory
to the Act (e.g. right to change the norms of water
supply, right toincrease the tariff - refer para 6 and 7 of
our petition). Hence, these particular provisions in the
GR stand null and void after the enactment and
notification of the Act. All this has not been explicitly
explained in the booklet. This explicit mention is
important because, the Actis creation of legislation and
henceitisthewill ofthe people, while GRis just creation
of the executive. There was a need to explain the key
provisions ofthe Actand its specificrelation with the GR.

4. This incorrect and inadequate cognizance of the
MWRRA Act, leads to vague interpretation of the Act by
the prospective developers especially with respect toits
enforceability and the obligations that arise from the
said Act. Such vague interpretation encourages the
partiesinvolved to either flaunt the norms or go ahead
with wrong assumptions and at the end land-up into
extended litigations. This situation will lead to waste of
publicresourcesandit may lead to a situation where the
parties may approach the MWRRA or other judiciary
bodywith faitaccompli.

The queries and demands raised by Ashoka Buildcon, a
prospective developer, in its letter are indicative of this
vague interpretation of MWRRA Act, especially, when
the said developer demands for permission to decide
water rates from users, wants force majeure clause in
scarcity and wants to dictate the kind of cultivation to
farmers. The queries raised here also indicates that
there are many such issues which fall under the
jurisdiction of the MWRRA and that it will require
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clarifications and decisions on part of MWRRA. Hence,
the EOI and the related privatization process is
certainly in the ambit of the MWRRA Act and there is
sufficient cause forintervention by MWRRA at this stage
of negotiations.

Further, it should be noted that the minutes of the first
conference submitted by the respondent reveals thatall
the queries raised by Ashoka Buildcon were not
clarified in this conference, nor the respondent has
filed relevantdocumentsin this matter.

5. In the comments filed, the respondent has
admitted that the MWRRA has wide and diverse powers
especially related to tariffand entitlement. However, at
the same time, the respondent has not taken any
position whether the particular provision from the GR
that contradicts the powers and functions (mentioned
in the Act) still stand true or need to be considered null
andvoid afterthe existence of the MWRRA Act.

For example in para 7 of its comments, the respondent
admits that MWRRA will fix basic rate but at the same
reiterates that the GR allows 10% increase by the
private developer. The respondent has not taken any
position on this. Such a vagueinterpretation of the Act
by the respondent and inability to take firm position
with respect to the applicability or non-applicability of
particular provisions creates an urgent need for the
MWRRA to intervene in the process of the EOI and
privatization process. The MWRRA need to intervene to
checkthe viability of the proposalin light of the various
lawsand rulesthatfallunderitsjurisdiction.

6. Inpara 8 of our petition, we have argued that the
process followed by the respondent is misleading not
only to the prospective developers but also to the

general public. The reference of the availability of the
EOI booklet was not given in the advertisement, thus
leaving the general public especially the farmers, water
users associations, and other key stakeholders in dark
about any further details of the EOI and the
privatization policy.

The prospective developers were invited for further
process and then supplied with the EOI booklet. But
there was no means by which the various other
stakeholders could access the details of the process
before it begins. There was also no information
available on the official government website apart from
the advertisement’. The only publicly available
information for these stakeholders was the
advertisement which provided the reference of the GR,
but no reference of the MWRRA Act. Hence, this wrongly
lead them to the believe that the GR is the only
instrument which governs the BOT proposal; and hence
they effectively kept away from gaining any benefit
from the existence of MWRRA Act and the Authority
established undertheAct.

7. Thus, the process of sharing of information about
MWRRA has many and serious lacunas and also the
content of theinformation isincorrect and inadequate.
Hence, there is sufficient cause for action by the
MWRRA. The decision onthe same can be taken based on
the merits of thearguments oncethe caseis admitted.

8. A summary of the points related to the non-
cognizance of MWRRA Actiin the process of EOI has been
outlinedinthe charts given on next page.

9. Annexure: Summary of Non-Cognizance of the
MWRRA Act (refer Table No. 16-17)

Table No. 16: Summary of Points Indicating the Non-cognizance of Powers and Functions of the MWRRA As
Against the GR for Privatization [based on information available for prospective private developers]

No. | Place / Location

1 Eol Newspaper one
Advertisement

2 Eol Booklet: Para
15and 16

and inadequate
introduction

3 Annexures

Cognizance of MWRRA

Cursory, 24 words/2 line
introduction, incorrect

None Full text of GR reproduced in Marathi along
with its English translation, 10 pages

Cognizance of GR for Privatization

First para, GR projected as the only
governing instrument

Presented as the main implementation
framework, even when the key provisions of
GR are contradictory to the MWRRA Act and
Act prevails over the GR

"Infactthereis no officialand active website ofthe MKVDC. We have checked all websites like www.mahagovid.org; http://irrigation.maharashtra.gov.in. There
is a link to MKVDC on www.mahagovid.org; but this link takes the browser to Godavari Irrigation Corporation's website and not to MKVDC. Godavari and
VidharbhaIrrigation corporation have their own websites, but one does not find a separate website for MKVDC, which probablyis the largest ofall corporations.
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Table No. 17: Summary of points indicating the non-cognizance of powers and functions of the MWRRA as
against the GR for privatization [based on information available for other stakeholders/ public]

No. | Place / Location

1 Eol Newspaper

Advertisement one

2 EoI Booklet: Para
15and 16

3 Annexures No Access

C. Submission Three: Admissions Made by
Respondents and Need for Checking the
Viability

1. The initiative of privatization in Nira-Deogarh
involves investment by private sector in a pre-
dominantly public and life-sustaining resource like
water. Any private investmentin such a public resource
needs to be done in a manner that would be above
suspicion and hence in most transparent and
participatory manner possible. This is because
ultimatelythereis danger of conflictbetween the public
interest and interests of the private party. The public
interest in such privatization efforts revolves around
the measures taken for cost-effectiveness of the
investment and choosing appropriate model for
recovery of investment and for return on investment.
We have in the past experiences where privatization
initiatives undertaken without transparent and
participatory measures have lead to serious flawsin the
model, with severe adverse impacts on the interest of
the public. We have approached the MWRRA through
this petition with thisconcernin mind.

Currently, the MWRRA is the legally recognized and
competent Authority which can ensure that the
privatization efforts are undertaken with due
consideration to the public interest. We believe the
MWRRA Act is a legislation which has been enacted for
ensuring equity and sustainability in theinterest of the
public. Hence, MWRRA is the appropriate platform for
discussion, debateand decisions on this matter.

2. Wearegladthattherespondents haveadmitted, in
their comments, some key aspects which actually allow
us to take a very positive approach to this petition.
These admissions by the respondents create the
possibility for evolving a mechanism of transparentand
participatory framework for decision-making regarding
privatization initiatives, using the platform created
throughthe MWRRA.

Cognizance of MWRRA

Cognizance of GR for Privatization

First para, GR projected as the only
governing instrument

No Access No Access

No Access

Following are the aspects admitted by the developer
which provide us the opportunity to evolve a solutionin
thisregard:

2.1. That developers have to submit their EOI
considering the provisions of the Act (Para 5 of
respondents' comments)

2.2. That MWRRA has wide and diverse powers to
requlate the entire water resources within the state of
Maharashtra (Para 6)

2.3. That MWRRA has everyrightand all powers relating
todistributionand entitlement (Para 6)

2.4. That MWRRA has the powers to fix the basic water
rates fromtimetotime (Para7)

2.5. That MWRRA Act came into existence in 2005 (as
against the GR which came in 2003), therefore the
private developer is required to follow the directions if
any given bythe MWRRA undertheact (Para7)

2.6. Thateconomicand financial component ofthe BOT
will be assessed by component authority to decide the
viability of proposals by the developers (Para 11)

2.7. That, in case developer is selected, it is necessary
to follow the provisions enumerated in the MWRRA Act
and powers and functions of the MWRRA would be taken
into consideration during finalization (Para 12)

2.8. That, as per sect. 11 of MWRRA Act, the MWRRA has
powers and can give directions for implementation
(Para13)

3. In the above admissions, the respondent has
admitted thatthe economicand financial component of
the BOT will be assessed by the component authority
and that the MWRRA has wide and diverse powers to
regulate the entire water resources and hence, can give
directions for implementation. These key admissions
provide adequate space for enabling the MWRRA to be
party to the assessment of economic and financial
viability ofthe BOTin the Nira Deogarh project.
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4. In other words, we feel that the statements or
admissions made in the response indicate that the
respondents would be agreeable to submit the EOI
proposal as well as the draft contractual agreement
with prospective developer to MWRRA, only for
assessmentand approvalon followingtwo criteria:

4.1. Conformity to the MWRRA Act and other laws and
rulesthatcomeunderthejurisdiction ofthe MWRRA

4.2. Economicandfinancialviability of the BOT

5. The need for assessment of the economic and
financial viability as well as viability with respect to
existing laws arises dueto the following key reasons:

5.1. Viability with respect to Government funds already
invested: The Government has already invested Rs.
454.34 Crores (upto August 2007 as per the EOI booklet
Para 1.2 page 2). Hence, there is a need to check the
viability with respect to returns to the government from
the project (absolute value as well as percentage share
of total revenue). Viability also needs to be checked for
the kind of role that the MKVDC will play and the kind of
benefits thatwillaccruetothe MKVDC. Thisisimportant
with respect to the future sustainability and growth of
the publicly-owned river basin agency like MKVDC.

5.2. Viability with respect to the funds invested by the
privateinvestor: The private investor will be concerned
withthereturnsontheinvestment made. Inthisaspect,
viability from the point of view of investors would
require adequate revenue share. This requires viability
check with respect to the possible revenue generating
sources, their sustainability and their impacts on the
local, regional, and state-level economy. Any type of
financial or economic failure of the privateinvestor will
not only remain restricted to the particular investing
company, but the failure lead to severe adverse impacts
on the project and hence, on local people and regional
development. Hence, it is necessary to check the
viability from the point of view of the private developer
also.

5.3. Viability in context of changing laws and policies:
The water sector is going through many reforms and
scenario of the sector will drastically change in the
coming future. The new legislations and policies
outlinedin therespectinthewatersectorwill bring this
change in the governance of the sector. Hence, the
existing governance structure cannot be taken as the
basis for implementing a privatization project on BOT
basis especially when such a projectinvolves long-term
engagement of the private developer. This requires that
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the currently proposed privatization on BOT basis
should be checked for its viability in the context of the
new legislations and policies and also with the newly
evolving governance structure.

If thorough viability check on this aspect is not done
right at the beginning of the project, then this may
potentially lead to future conflicts and litigations. Such
conflicts and litigations will either delay the project or
lead to abandonment of the project by the interested
parties. This will ultimately put extreme burden on the
government and lead to excessive wastage of pubic
resources.

6. The above proposition will also be in conformity
with the particular GR enumerating the policy for
privatization. This GR suggests that there should be a
feasibility check and approval before initiating the
tendering process (refer Sect. 2-B and 2-D of the GR)
andalsoatthetime of the contractualagreement (Sect.
2-DoftheGR).

7. Further, the Sec. 2.2.5 of the State Water Policy
mentions that, 'The participation of the private
sector,....will be encouraged where appropriate in
orderto...improve the quality and cost-effectiveness of
water services and accountability to water users'. Thus,
the State Water Policy specifically mentions cost-
effectiveness and accountability to users as one of main
criterion for privatization. As per Sec. 12(1) of MWRRA
Act, the Authority is supposed to work according to the
State Water Policy.

Hence, the particular provision of the State Water Policy
gives the mandate to the MWRRA to play key role in
ensuring (a) cost-effectiveness as well as (b)
accountability to usersin privatization efforts.

Cost-effectiveness is directly related to the economic
and financial component of the project while
accountability is directly related to ensuring
transparency and participation in the process of
privatization.

8. Theadmission of the respondentthatthe financial
and economic component will be assessed by the
competent authority (Para 11 of the comments by the
respondent) also has direct bearing on the jurisdiction
ofthe MWRRA. Forexample, theaspects related to water
tariff as well as to entitlements and distribution of
water to various water users (that involves economic
benefits), will have direct bearing on the economicand
financial component of the project. All these aspects of
tariff, entitlement, and distribution fall under the
jurisdiction of the MWRRA. Hence, the MWRRA is



mandated to be party to the assessment of the
economicand financial component of the BOT, which as
per the admission of the respondent, shall be
undertaken by a competent authority. The MWRRA is an
independent expert body with quasi-judicial powers
and hence, is the appropriate authority to be party to
thisassessment proposed by therespondents.

9. Considering the proposition in para 4 and
discussionsin para 5 and 8 above of this note, we kindly
request the MWRRA to accept the minimum level of
prayers mentioned below:

9.1. We request the MWRRA to kindly give directions to
the respondent MKVDC to submit to the MWWRA the EOI
proposals, details of process of selection of developers,
contractual agreement with prospective developer, and
revised financial design (when ready) of the project for
assessmentand approvalonthefollowing two criteria:

9.1.1.  Conformity with the MWRRA Act and other
laws and rules that come under the jurisdiction of
MWRRA orin whichthe MWRRA hasaroleto play

9.1.2.  Economicandfinancialviability of the project

9.2. We request the MWRRA to kindly make Prayas and
other interested organizations and individuals parties
tothis process ofassessmentand approval.

D. Submission Three: Contradictions in the Laws
and Rules Applied to the BOT

1. There are some fundamental contradictions in the
provisions of various laws and GRs applicable to the
privatization initiative in Nira Deogarh. These
contradictions have not been explicitly mentioned in
the booklet nor considered in the process of EOI and
privatization.

These contradictions fall under the jurisdiction of the
MWRRA and hence, there is a need for MWRRA to
interveneand addressthese contradictions.

2. Though the respondents admit that the water
tariff will be decided by the MWRRA, they have not
disclosed the principle on which water tariff system will
be established and actual water charges will be
calculated.

The study of the MWRRA Act, GR for privatization and the
EOIbooklet revealsthatthereare sharp contradictionsin
thesedocuments related to the principle of water tariff.

As per sect. 11(d) of the MWRRA Act, the water tariff
system and the water charges will be based on the

principle thatwater charges shall reflect full recovery of
the cost of the irrigation management, administration,
operation and maintenance of water resource project.
Hence, this particular provision mandates the MWRRA
to usethe principle of recovery of mainly the operations
and maintenance cost for water tariff system.

Asagainstthis, the formula for the privatization on BOT
basis as suggested in sect. 2(C), provides that the
investment made by the private developer be recovered
by way of water charges for water usages, as well as
through other means ofincome. Thus, itisimplied from
the GR the water charges will be based on the principle
ofinvestmentrecovery (partialor full).

This is contradictory to the principle accepted in the
MWRRA Act.

3. The MWRRA has also initiated the process of
formulation of regulations for bulk water tariff, in
which the emphasis has been on the principle of
recovery of operation and maintenance cost. The need
for intensive review and regulation of capital cost will
emergein casethe principle of recovery ofinvestmentis
accepted.

Though, the State Water Policy enumerates the
principle of recovery of capital costs, the same is not
directly included as the principle in the Act, whichis a
statue with force of law. Further, the Act provides that
the MWRRA shallworkaccording to the framework of the
State Water Policy. But this particular provision is part
of just general policies, whereas the provision for
following the principle of recovery of mainly operation
and maintenance costis part of the mandatory duties of
the MWRRA.

Hence, this principle of recovery of mainly operation
and maintenance cost is dominant over and above the
principle of recovery of capital as enumerated in the
State Water Policy.

Hence, thereisastrong contradiction of the principle of
water tariff as mentioned in the Act and the same
mentioned in the GR for privatization. This strongly
suggests the need for the MWRRA to admit the case and
allow for the decision to be made on the basis of the
merits of furtherarguments.

4. Sect. 65 of the MMISF Act provides the legal
linkage between MWRRA Act and the MMISF Act, making
the provisions in the MWRRA Act applicable to the
MMISF. Hence, the MWRRA also has the jurisdiction over
various provisionsinthe MMISF Act.
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As per the MMISF Act, the operation of the irrigation
system from the minor level canal to the project level
shall be transferred to the appropriate level of water
usersassociation (WUAs).

As per Sect. 73 (1), the MMISF Act is applicable to
ongoing projectsalso.

As per Sect. 73 (2), the work of distribution system shall
be carried out only after constituting Minor Level WUAs
with participation of the WUAs and areas of operation
shall be handed over to such Associations. Minor level
WUAs willbe participatinginthe construction stage.

Further, the MWRRA is mandated to give water
entitlements to the WUAs. Each higher level WUA will
passontheentitlementstothe lower level WUA. Also, as
per the MWRRA Act, it is the River Basin Agency which
will be the conveyance entity who will pass the
entitlementtoappropriate level of WUA.

The MMISF Act also provides certain rights to the WUA
with regards to tariffand disputeresolution.

This scheme of distribution of water and management
of the irrigation through WUAs is contradictory to the
formula of allowing the private developer to manage
and operate the systemforalong-term lease period.

All these aspects have not been addressed in the EOI
booklet nor discussed in the minutes of the first
conference.

Hence, thereis a need for the MWRRA to intervene and
allowreview ofthe EOIfor Nira Deaogarh.

The decision on these contradictions can be taken only
on the merits of the arguments that can follow after
admitting the petition.
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5. The MWRRA has been given special powers for
removal of backlogas per Governer's directives.

As the Authority is aware that the Krishna Basin is no
more a backlog affected region. Hence, there is no
priority for the government to incur expenditure on
irrigation projectsin theregion.

However, the EQI (refer para 4 of the advertisementand
refer para 6 of the booklet) mentions that land
acquisition has been partially completed and the
remaining land acquisition will be made by the
Government.

Also the EOI booklet (refer para 7) mentions that there
is certain cost (the cost has not been given at the
particular place) for resettlement for rehabilitation of
affected people. This implies that the Government will
be incurring expenditure for land acquisition and
resettlement in project that is situated in non-priority
area as far as removal of irrigation backlog is
concerned.

Such expenditure need to be reviewed and approved by
the MWRRA based on the special powers given to the
MWRRA.

The respondents have not taken any cognizance of
these contradictions and hence there is a need for
MWRRA to intervene and initiate proceedings to
addressthe same byadmitting the petition.

6. The respondents have not taken cognizance of all
the above mentioned contradictions in the EOI and the
process of privatization. The respondent should have
addressed these contradictions and issues arising from
the same, before even publishing the EOI. These
contradictions fall under the core of the jurisdiction of
the MWRRA and hencethe MWRRA shouldintervene.



3.4 Analytical Submissions: Hearing Two

The first substantive hearing was the major
breakthrough in the process subsequent to the
petition. After this hearing, MWRRA came out with the
detailed proceedings of the hearings, including
directions to the respondents (i.e. MKVDC) to file
response on specific areas of concern outlined by
MWRRA that were based on the submissions made by the
petitioners (i.e. PRAYAS). Thus, it became clear that
MWRRA would take cognizance ofthe caseand shall take
the case to its logical conclusion. This was a major
breakthrough because this was the first petition to the
regulatory authority and it was not sure whether the
regulator would consider the petition, especially, on
issue such as privatization of water resource project,
which apparently seemed to be out of purview of the
MWRRA law. Hence, it was established that MWRRA
would conduct legal proceedings on any matter that has
relevancetoits powersand functions.

Inits proceedings, MWRRA directed the respondents to
file comments after government approval. So through
this direction, governmentwas also directly made party
to the petition. In adherence to the directions by
MWRRA, the respondents filed their comments with
government approval. The second hearing on the
matter was held on 29th May 2009. The petitioners
analyzed the comments filed by respondents and
developed counter arguments, which were presented
during the hearings and submitted to MWRRA in
written. The seven short submissions made during the
hearings are reproduced verbatim in the following
paragraphs.

A. Submission One: Overview of Arguments and
Issues under Focus

1. Petition: Prayas (hereafter referred as the
petitioners) filed a petition (dated 15th January 2008)
citing inadequate cognizance of the MWRRA Act in the
advertisement issued for Expression of Interest (dated
12th September 2007) by MKVDC (hereafter referred as
the respondent). The petitioners also'pointed out
various contradictions in the GR (dated 15/7/2003)
articulating the privatization policy and the MWRRA
Act. Among other prayers, the main prayer of
petitionersisthatthe MWRRA under the Section 11(f) of
the Act, should carry out review and clearance of the

proposal for completion of Nira Deoghar on BOT basis
(hereafterreferred toasthe ND-BOT).

2. Objective: The objective of the petition is to ensure
that responsibilities, authority, powers, and
jurisdiction of MWRRA are protected in the ND-BOT and
that MWRRA plays a key rolein ensuring publicinterest
inthe privatizationinitiative.

3. The Response by MWRRA: MWRRA initiated the
proceeding for admissibility of the petition. This is the
first petition to the MWRRA since its establishment
(registered as Case 1 of 2008). The MWRRA directed the
respondenttofiletheirresponsetothe petition.

4. MKVDC Response (dated 21-2-08) : In brief, the
respondent submitted thatthereis no cause ofaction by
MWRRA on the ground that the respondent had taken
adequate cognizance of the MWRRA Act in the EOI
booklet issued to the prospective developers in time.
Further, the respondent disagreed for the review and
approval of the BOT proposal by MWRRA by arguing that
the project was an old project (administratively
approved in 1984) and that the Section 11(f) of the Act
isapplicable only for new projects.

5. Hearing before MWRRA (3rd March 2008): Based on
the detailed analysis of the EOI booklet produced by the
respondent, the petitioners presented various
instances and examples of inadequate cognizance of
and incorrect references to MWRRA and MWRRA Act,
even in the EOI booklet and also the process of EQL. In
addition, the petitioners presented fundamental
contradictions between on one hand, the ND-BOT
process and the GR (related to the privatization policy)
andontheotherhand, the MWRRA Act.

Citing these unresolved contradictions and partial
admission of the non-cognizancebythe respondent,
the petitioners proposed the respondent to accept
review by MWRRA. The respondentargued thatthe EOILis
outside the scope of the Act and that MWRRA could be
involvedatthetenderstage.

6. MWRRA Proceedings and Directions: After the
hearing, the MWRRA issued directions requiring the
respondent to file their detailed comments with
government approval on the issues raised by the
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petitioners, along with the issues raised by MWRRA
[related to viability gap funding, application of section
11(f) and otherissues] inthe proceedings.

7. MKVDC Response 2 (with government approval): In
this written response dated 25th April 2008, the
respondent argued that the EOI is the stage to assess
the viability and practicability and hence there is no
need for MWRRA's intervention since no action has
beentaken.

The respondent further argued that all contradictions
and ambiguities willbe resolvedinthe  bid document
and that a committee has been established through a
GR (dated21/3/06) for finalizingthe same. Based on
this the respondent submitted that there is no need for
anyintervention by MWRRA.

The respondent disagreed with the petitioner's
proposal for review by MWRRA on the basis of the
argument for non-applicability of Section 11(f) of the
MWRRA Acttothe “old” projects.

8. Identifying the Core Issues for Conclusion: From the
above mentioned summary of arguments and counter-
arguments at different stages, the petitioners have
surmised that there are six core issues where decisions
by the MWRRA would lead to the conclusion of this
petition. The following are the core issues for decision
by MWRRAidentified:

8.1. Why directions by MWRRA are needed at this
juncture?

8.2. Demonstrating the Resolution of Conflicts before
the MWRRA

8.3.Application of 11(f) for Reviewand Clearance
8.4.Reviewin the Context of Backlog Issue
8.5.Cognizance of MWRRA

8.6.Third PartyIntervention

9. Submissions by Petitioners for Hearing on 29th May
2008: The submissions being made by the petitioners
forthe hearing are focused on these six coreissues. The
written submissions are attached with this note. Please
find a written submission on each of the above
mentioned coreissues.

We request the MWRRA to admit this overview and the
attached submissions as part of the official
submissions by the petitioners and consider the entire
content of these submissions for deliberations and
decision on the petition by the MWRRA.

Similarly, we request MWRRA to also admit the six
written notes submitted on 3rd May 2008 as part of the
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official submission by petitioners and consider the
entire content of these submissions for deliberations
anddecision on the petition by the MWRRA.

B. Submission Two: Why directions by MWRRA are
needed at this juncture?

1. Critical Influence of EOI Stage on Final Selection of
Private Developer:

1.1 Respondent's (MKVDC's) Argument: Respondent
argues that the EOI is an effort to assess the viability
and practicability of BOT and that the main aim of EOI is
toidentify prospective developers and that nothingis
finalized or action is not taken and hence no need for
intervention by MWRRA. (Reference: refer Row no. 2
Page 1 & 2 of the respondent's latest response dated
25th April 2008, hereafter referred as the Response 2)

1.2. Petitioner's Counter Argument 1: The title and the
content of the advertisement of the EOI as well as the
EOI booklet (whichis the officialdocument openforthe
public) clearly states that the process of EOI is for
'selection of developers'. Thus, in its own words, the
respondent has admitted that EOI is part of the
selection process.

1.3. Petitioner's Counter Argument 2: Even if we accept
the argument that the EOI is aimed at 'identifying' the
prospective developers, the process will influence the
final selection of the developers since the final
selection will be from the pool of the ‘'identified'
developers. As the Hon. Member of MWRRA observed
during the hearing, by choosing not to mention the
oversight of MWRRA on the process, the respondent has
alienated a set of prospective developers. Thus, the EOI
process will certainly affect the final selection of the
developer.

1.4. Petitioner's Counter Argument 3: The respondent
has presented an integrated process of processing the
BOT proposal (please refer to Row 8-i Page 6 of the
Response 2 of MKVDC), which includes various stages
that will lead to finalization of the contract and
selection of developer. In this integrated process, it is
clear that the inputs from the first stage i.e. EQI stage
will lead to development of the bid document in the
secondstage.

The respondent admits (refer Row 2 Page 1 & 2 of the
Response 2), that, in the EOI process, interested
developers will put forth their views and suggest terms
and conditions to beincorporated in the bid document.
Thus, the EOI process has a direct connection to
the bid document and will have a direct impact on the



content of the bid document.Hence, the EOQI process
needs to betaken moreseriously.

1.5. Thus, serious and concrete steps have been taken
towards selection of the developer through the
initiation of EQI process. The stage of EQI is as critical as
the stage of the bid document and the respondents'
argument that no action is taken (refer Row 2 Page 2
ofthe Response 2) cannot beaccepted.

2. Failure to Apply Mind on Matters Pertaining to
MWRRA's Jurisdiction :

2.1. After the contradiction pointed out by the
petitioners, the respondent admits (refer Row 9-vii
Page 7 of the Response 2) that the GR regarding
privatization policy will have to be amended in view of
the various provisions in the MWRRA Act. The
respondent also admits (refer Row 5 Page 5 of the
Response 2) that funds for land acquisition and
rehabilitation will be obtained from the private
developer and not from the government (asis indicated
inthe GR of privatization policy). This second admission
came in response to the backlog issue raised by the
petitioners.

2.2. Thus, in a way, the respondent's admit that these
important matters or issues were not correctly or
adequately addressed by the respondent in the official
documents related to the EOI process (including the EOI
booklet).

2.3. It needs to be noted that, on one hand, these
matters or issues will have significant bearing on the
content of the bid document and the final agreement
with the developer. On the other hand, it is useful to
reiterate that these issues have direct bearing on the
jurisdiction, responsibilities, & authority of the MWRRA.

2.4. These critical matters or issues should have been
correctlyand adequately addressed and resolved by the
respondent before going to the private developers with
the EOI invitation. As it is clear, addressing and
resolution of these issues do not need interaction
with the private developer, as these are the legalissues
thatarebeyondthe purview of the private developer.

2.5. These matters could have been addressed and
resolved before the EOI process if the respondent had
taken due cognizance of the MWRRA Act and had
conducted due assessment of implication of the
provisions of the law forthe BOT process.

2.6. This demonstrates that the respondent has
consistently failed to apply mind on serious matters

related to jurisdiction, responsibilities, and authority
of MWRRA.

3. Considering the inferences in 1.5 and 2.6 together,
it could be argued that the MWRRA cannot rely on
MKVDC for ensuring the protection of its jurisdiction,
responsibilities, and authority, and MWRRA is required
tointerveneatthisjuncture (atthe EOIstageitself) and
giveappropriatedirectionstotherespondents.

C. Submission Three: Demonstrating the
Resolution of Contradictions before the MWRRA

1. Key contradictions between the GR forming legal
basis for ND-BOT and MWRRA Act. The petitioners have
already presented in detail the contradictionsin the GR
for privatization (which is taken as the basis of the ND-
BOT by the respondent) and the MWRRA Act. Since,
the contradictions are related to the issues that fall
under the jurisdiction of the MWRRA, the petitioners
had suggested the respondent to submit the EOI and
other future documents related to BOT to MWRRA for
review and approval. The following is the list of the
contradictions raised bythe petitioners:

1.1. Changes by developers in water tariff Vs MWRRA's
jurisdiction over tariff (refer para 7 of the petition)
AND Changes in water distribution by developer Vs
MWRRA's jurisdiction over entitlement (refer para 6 of
the petition): The above-mentioned GR for
privatization provides for changesin water distribution
by the developer in times of scarcity. The GR also
provides for 10% increase in water tariff if needed by
developer.

Both these provisions are contradictory to the
provisions in the MWRRA Act, which accords the powers
related to water tariff and distribution exclusively to
MWRRA.

1.2. Tariff based on O&M Vs Recovery of Investment
through Water Charges: The GR for privatization
provides the formula of recovery of capital investment
by the developer through levying of water charges and
using other revenue sources. This is contradictory
to the MWRRA Act, where there is a concrete provision
for water to be charged on 0&M cost and not for capital
recovery.

1.3. Expenditure on land acquisition and rehabilitation
by Government Vs Restrictions on government
expenditure due to backlog issue: The EOI
advertisement as well as the booklet states that the
land acquisition will be done by the government. But
since the project lies in non-backlog area there are
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limitationsimposed by the Governor's directives on this
matter in using government funds for irrigation
development in non-backlog area. This contradiction
comes under the jurisdiction of the MWRRA because
the MWRRA Act provides special powers to MWRRA for
backlog removal based on Governor's directives.

1.4. Scheme of undertaking works, operations and
water distribution as per MMISF Act (which has linkages
to MWRRA) Vs Scheme of building and operating the
project by private developer: As per MMISF Act, the
water users associations (WUA) are empowered to
participate in the work at the construction stage and
also in operating the whole systems. There is a direct
linkage between the MMISF Act and the MWRRA Act.
The MWRRA is obliged to issue entitlements to the WUAs
as per the criteria given in the Act. This scheme of
operationsin contradictorytothe ND-BOT.

2. Acknowledgement of Contradictions and Admission
bythe Respondentto Resolve Them:

2.1. The respondent admitted that all contradictions
will be dealt with before finalization of the bid
document (refer Row 9-iv Page 6 & 7 of the Response 2).
The respondent claims that due cognizance of allissues
raised (in the petition) will be taken before finalizing
the bid document (refer Row 5 Page 4 of the Response
2). The respondent further assures that no conflicting
provisions of the GR on privatization policy vis-a-vis
MWRRA Act and other relevant Act/regulations will be
leftwhile finalizing the final bid documentand that the
final bid document will be free from any ambiguities
(refer Row 5 Page 4 of the Response 2). Such an
assurance for resolution of conflicts has been given
bytherespondent.

2.2. Apart from the above-mentioned generic
admission, therespondent's submissionon  specific
contradictionsareas follows:

2.2.1. Allowing changes in water tariff Vs MWRRA's
jurisdiction over tariff (refer para 7 of petition) AND
Allowing changes in water distribution by developer Vs
MWRRA's jurisdiction over entitlement (refer para 6 of
the petition): Responding to these contradictions
pointed out in the petition, the respondent has
admitted that the GR for privatization will have to be
amended in respect of fixation of water rates and
entitlements during drought period (refer 9-vii of the
Response2).

2.2.2. Tariff based on O&M Vs Recovery of
Investment through Water Charges: Responding to this
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contradiction pointed out by the petitioners (refer row
5 of the Response 2), the respondent has accepted that
due cognizance of the issue will be taken before
finalizing the bid document.

2.2.3. Expenditure on land acquisition and
rehabilitation by Government Vs Restrictions on
government expenditure due to backlog issue:
Responding to this contradiction, the respondent
admits that the funds for land acquisition and
rehabilitation will be obtained from the private
developerand notfromthe government.

2.2.4. Scheme of undertaking works, operations and
water distribution as per MMISF Act (which has linkages
to MWRRA) Vs Scheme of building and operating the
project by private developer: Responding to this
contradiction, the respondent has admitted that the
detailing of the linkage between MMISF and MWRRA is
yettobeworked.

But petitioners have already pointed out that there is
direct linkage between the MMISF Act and MWRRA Act.
The link is very well established through the
section 65 of the MMISF Act and also through section
39(6) of the MMISF Rules, 2006.

2.3. Itneedstobenotedthattherespondentwill have
to amend the GR for privatization on all the provisions
wherein the petitioners have identified the
contradictions, not only in those related to tariff and
entitlement during scarcity (as admitted by the
respondent).

2.4. Overall, the respondent has acknowledged most of
the contradictions identified by the petitioners and
agrees to resolve the contradictions before the bid
documentis presented.

3. Respondents' RefusalforAssessmentby MWRRA

3.1. Though, the respondent agrees to resolve the
contradictions, the respondent does not agree for
intervention by MWRRA in this matter. The respondent
disagrees with the proposal put forth by the petitioners
for assessment of ND-BOT by MWRRA for
ensuring thatthe EOI, bid documentand agreementare
in conformity with MWRRA Act.

3.2. In support of this, the respondent assures that all
the contradictions will be resolved by them in the bid
document.

3.3. In this context, the respondent claims that a high
level committee has been established as the final



authority forapproval of the project (refer Row 8 Page 5
of the Response 2) and hence there is no question for
directinvolvement of MWRRA.

4. Petitioners' Counter-arguments for directing the
respondent to demonstrate the resolution of
contradictions beforethe MWRRA

4.1. The respondent has promised to resolve the
contradictions in the bid document but refuses to the
assessment of the resolution by the MWRRA. However,
thereseemstobe nogroundtorely onthis promise.

4.1.1. It should be noted that MWRRA has direct
jurisdiction over the above mentioned issues and it is
the responsibility of the MWRRA to ensure that the
contradictions related to these issues are resolved in
proper manner.

4.1.2. Since, the contradictions have been raised by
using the platform of MWRRA and that MKVDC has
admitted to resolve these contradictions on this
platform, then it is necessary and logical that the
MWRRA ensures that MKVDC actually adheres to their
admissions by directing the MKVDC for demonstrating
thesame onthe platform of MWRRA.

4.1.3. All of these contradictions could have been
resolved by the respondent before coming out with the
advertisement for EOL. There was no need to have any
discussion with private developers before the
resolution of any of these contradictions. In fact, all
these contradictions are required to be resolved in
order to ensure the very legality of the BOT process for
the ND project.

4.1.4. Itissad that even the recent GR (dated 21/3/06)
about the establishment of committee for looking into
the matters related to BOT (which was issued after the
date of passing of the MWRRA Act) does not take any
cognizance of powers, functions, or jurisdictions of
the MWRRA.

4.2. It is clear from the above facts that a serious
thought on the legal aspects and due consideration to
MWRRA Act were not'given by the respondent before
initiatingthe EOI process.

In other words, the respondent has consistently failed
to demonstrateapplication of mind whenitcomesto the
jurisdiction, responsibilities, &authority of MWRRA.

Hence, the MWRRA cannot rely on the respondent to
ensure that due action would be taken and all
contradictions would be resolved.

4.3. Asmentionedinabove-mentioned point 3.3, the
respondent claims that a high level committee has been
established as the final authority for approval of the
project (refer row 8 of the Response 2) and hence there
isnoquestion fordirectinvolvement of MWRRA.

4.4. The following facts would be helpful in deciding
the authority, role, and functions of the said
committee:

4.4.1. The committee has been established by a GR
while the MWRRA has been established through
legislation. Legislation is the will of the people and has
a force of law. Hence, the MWRRA has a higher status
and bigger responsibility to ensure that the
contradictionsareresolved.

4.4.2. The committee comprises of the officials who, in
turn, are part of the 'executive'. Such an agency, which
is part of the executive, cannot discharge the function
ofanindependentregulatoryauthority.

4.4.3. Such a committee can function as a executive for
taking decisions internal to the government but
certainly cannot satisfy the obligations put up on the
MWRRAthroughthe MWRRA, Act.

4.4.4.In fact, there is no mention of the MWRRA or its
obligations in the list of the functions to be carried out
bythe committee or forthat matterinthe entire GR.

4.5. Hence, the high-level committee cannot be the
substitute to MWRRA or obviate the need for
intervention by the MWRRA for the reasons mentioned
above.

4.6. Thus, there is no demonstrated track-record of
the respondent, which would inspire the confidence
that there is no need for independent assessment by
MWRRA to ensure that the said contradictions will be
resolved. At the same time, the high-level committee
referred to by the respondent cannot substitute
assessment by MWRRA.

4.7. Hence we request the MWRRA to direct the
respondent to demonstrate before the MWRRA that all
contradictions have been resolved asand whentheyare
resolved but certainly before the bid document and or
theagreementwiththe developerisfinalized.

Since this is a matter of public interest and since the
MWRRA is expected to function in a transparent and
participatory manner, the petitioners as well as other
stakeholders should also be involved in this process of
assessment.
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D. Submission Four: Application of Section 11(f)
for Review and Clearance

1. Petitioners' Prayer for Review of project by MWRRA
based onsection 11(f):

1.1. The petitioners have already pleaded that the
proposed completion of Nira Deoghar project on BOT
basis will bring various changes in the project
economics, operations and governance. Hence, thereis
a need to review the project by MWRRA. The petitioners
also prayed that section 11(f) of the MWRRA Act be
appliedtothe Nira Deoghar project.

2. Respondent's Defense:

2.1. The respondent submitted that the Nira Deogharis
old project whereas 11(f) is applicable only to new.
Hence MWRRA cannotreviewthe project.

3. Petitioners' CounterArgument:

3.1. The petitioners after due study and analysis of the
issue submits that the section 11(f), especially the main
enactment (i.e. first para) of the particular provision is
applicable to Nira Deoghar project and the MWRRA has
the powers to review the project on the basis of
economic, hydrologic and environmental viability. The
arguments provided in the justification can be
categorized into arguments related to the purpose of
the act and arguments related to the interpretation of
the letter ofthe provision.

3.2. PurposeoftheAct:

3.2.1 The purpose of the MWRRA (as mentioned in the
preamble ofthe Act) is tO regulate, facilitateand ensure
judicious, equitable and sustainable management,
allocationand utilisation of water resources.

3.2.2. To fulfill this purpose the MWRRA has the
responsibility to ensure the economic and
environmental sustainability of the project as well as
ensure that the water distribution with in the projectis
justand equitable.

3.2.3. The proposed completion of Nira Deoghar
project on BOT basis brings a new stakeholder in the
project in the form of the private developer. The
inclusion of a new stakeholder will lead to changes in
the project. Due to the participation of the private
developer the economic aspects as well as water
distributionin the project area will be affected (please
refer to Para 10 to 13 of the petition for detailed
discussion onthese changes)
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3.2.4. This change will have a strong bearing on the
judicious, equitable and sustainable management,
allocation and utilization of the water, i.e. it willhave a
strong bearing on the fulfillment of the purpose of the
Act.

3.2.5. Hence, the MWRRA has the responsibility and
powers to review and clear the project on the basis of
economic, hydrologicand environmentalviability.

3.2.6. Unless the viabhility of the project is reviewed,
approved and regulated by MWRRA, the purpose of
judicious, equitable and sustainable management and
allocation of the water resource project cannot be
achieved. The purpose of the Act will be defeated if the
MWRRA does not use its powers to review and approve
the ND-BOT project based on economic, environmental,
hydrologicand other criteria.

3.2.7.  Further, as per section 3(2) of the Act, the
MWRRA has powers to do all things necessary for
the purposes of the Act. Hence, MWRRA can use these
powers to direct the respondent to submit the various
documents of the project for review and approval of the
same bythe MWRRA.

3.2.8. The purpose of the Act and Section 11(f) in
particular also needs to be looked in the light of the
ground reality of theirrigation projectsinthe state.

The current status of theirrigation projectsin the state
suggestthat majority of the projects havealready been
administratively sanctioned before the Act was passed.
Itneedstobenotedthat, inview ofthe currentfinancial
conditions of the state government, most of these
projects face the prospect of significant changes and
restructuring of technical, hydrological, economic, and
financial components of the original designs.
Naturally, this will have equally significantimplications
for the economic, hydrological, and environmental
viahility of these projects as well as the sustainable
managementof water resourcesin the state.

Inthissituation, if Section 11(f), which is the one of the
most important sections for pursuing the purpose of
the Act, is applied only to the new projects, then the
majority of the projects that are administratively
cleared but have seriousimplications for the purpose of
the Act will remain outside the purview of the Act.
This will defeat the whole purpose of the creation of the
Actandthecreation of Section 11(f).

In the light of this argument, there is also a need to
apply Section 11(f) toall projects, old, new, or on-going
in which major changes are proposed to be



implemented. Without such an interpretation, the
MWRRA cannot fulfill its obligations towards the
purpose oftheAct.

3.3. Interpretationofthe letter ofthe provision:

3.3.1. The first paragraph (also called as the main
enactment) of the section 11 (f) of the Act, does not
mention that the particular paragraph is applicable
only to 'new' projects. In absence of such explicit
mention of the term 'new', the particular
paragraph of the provisionisalsoapplicable to pending
and on-going projects.

3.3.2.In this case, the meaning of the term “proposed
projects” can be taken as projects that are yet not
complete. It may as well apply to 'project proposed for
privatisation' or 'project proposed for completion on
BOT Basis' or 'project proposed to be managed under
the framework of the MWRRA Act'. In such
cases, the authority has all powers to review and clear
the project proposed for completion on BOT basis.

The GR for privatization also uses the word 'proposal’
while referring to projects to be completed on BOT
basis. Hence, the meaning of the term “proposed
projects” can also be applied to projects proposed to be
completed on BOT basis.

3.3.3.The second and third paragraphs of the above-
mentioned provision are riders to the main enactment
(main enactment part of the provision is in the first
paragraph) with qualifiers, hence are called here as
proviso.

3.3.4.A proviso is not construed as nullifying the
enactment or as taking away completely the right
conferred by the enactment °. Hence, proviso in the
second and third paragraphs, do nottakeawaytheright
of the Authority to review and clear any proposed
projects, either 'new’, 'on-going' or 'in-complete'.

3.3.5. Further, the proviso articulated in the second
paragraph is applicable to clearing of new projects.
Since here the proviso makes specific and special
mention of the term 'new', itis in fact qualifying the
main provisioninthefirst paragraph.

3.3.6. Such a need for including the qualifying proviso
for 'new' project clearly means that the main
enactment part of the provision in the first paragraph
does notnecessarilyapplyto only 'new project,' butthe

same can beappliedto 'notnew' orto be specificto 'on-
going' and or 'in-complete projects.' Unless this is
accepted, the need for having this as a separate proviso
cannotbe explained.

3.3.7. In other words, if both the paragraphs (the first
and second) were applicable for the new projects only,
then the responsibility regarding the Governor's
directives could be very well added to the list of the
three responsibilities mentionedin the first paragraph
oftheprovision.

3.3.8.The third paragraph articulating the second
proviso is about “the powers to accord administrative
approval or revised administrative approval under this
clause”. This could be seenasthe further explanation of
the term “to review and clear” in the beginning of the
first paragraph of the provision.

3.3.9. All these points clearly indicate that the main
provision in the first paragraph of the Section 11 (f) is
notrestricted only to the new projects, butis applicable
to all the proposed, i.e., non-complete projects. Hence
the sameis applicableto Nira Deoghar projectwhichisa
project proposed to be completed on BOT basis.

4. Thus, a detailed study and analysis of the purpose of
the Act and the interpretation based on the letter of the
Act, leads us to the conclusion that MWRRA has the
powersto reviewand clearthe Nira Deoghar project based
onthe economic, hydrologicand environmental viability.

5. The points raised here are substantiated with legal
opinions on this matter received from reputed lawyers’.
The legal opinion is attached with this submission for
consideration.

6. Basedonthesegroundsoflogicaland substantiated
arguments we request the MWRRA to exercise its powers
and direct the respondent to submit all documents
relatedtothe EOI, the bid documenTandtheagreement
for review and clearance by MWRRA on the basis of
economic, hydrologicand environmental viability.

7. On two occasions (response 1 dated 21/2/08 and
response 2 dated 25/4/08) the respondent were given
opportunity to file comments and on both these
occasions the respondent has already submitted their
views on the issue of applicability of the section 11(f) to
Nira Deoghar project. Hence, after giving adequate time
and opportunity tofilecomments onthe particularissue,
we now request the MWRRA to take the decision and give

®See textand notes 67, 68 p. 199.In S. Sundaram Pillai v. Pattabhiram, supra (p.610 SCC) - As referred in Singh G P, Principles of

StatutoryInterpretation, page 187.

?Lawyers: 1) Adv. Prashant Bhushan (Supreme Court), 2) Adv. Gayatri Singh & Adv. Mihir Desai (High Court)
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appropriate directions for undertaking the review of the
Nira Deoghar project based on section 11(f).

E. Submission Five: Review in the Context of
Backlog Issue

1. Jurisdiction of MWRRA on Regional Backlog Issue

1.1. As per Sections 21 (1) and 21 (2) of the MWRRA Act,
the MWRRA has special powers for removal of backlog as
per Governor's Directives. Section 12 (9) of MWRRA Act
requires the MWRRA to frame policies so that priority
can be given to projects essential for removal of
backlog.

2. Applicability of the Provisions for the ND-BOT
Project. The issue of backlog removal arises in the case
of proposed completion of Nira Deogharon BOT basis for
thefollowing three main reasons:

2.1. Proposed Expenditure by Government on Land
Acquisitionand Rehabilitation

2.1.1.  Petitioners' Arguments:

2.1.1.1. The project is located in a non-backlog area
and hence expenditure by government on irrigation
facilityin NiraDeoghar projectis nota priority.

2.1.1.2. Though, the private developer will be
investing the required funds for the completion of the
project, the EOI (refer para 4 of the advertisement and
refer para 6 of the booklet) mentions that land
acquisition has been partially completed and the
remaining land acquisition will be made by the
Government.

2.1.1.3. Also the EOI booklet (refer para 7) mentions
thatthereis certain cost (the cost has not been given at
the particularplace) for resettlement for rehabilitation
ofaffected people.

2.1.1.4. This implies that the Government will be
incurring expenditure for land acquisition and
resettlement in project that is situated in non-priority
areaasfarasremovalofirrigation backlogis concerned.

2.1.2.  Respondent's Admission:

2.1.2.1. The respondents have admitted that (refer
Row 5 Page 4 of Response 2) though the GR for
privatization requires the government to provide funds
for the land acquisition, but the same will not be
followed in the case of Nira Deoghar (ND) project where
the private developer will be asked to provide funds for
landacquisition aswellas for rehabilitation.
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2.1.3. Petitioners' Counter Argument:

2.1.3.1. The disclosure of this fact about financing of
land acquisition and rehabilitation by the private
developer was not done in any of the EOI
documents (the official documents from the
respondents).

2.1.3.2. Thisis an 'after-thought' of the respondents
and hence it is clear that the respondent had not
assessed the implications of the backlog issue for ND-
BOT project, prior to issuing the EOI or before the
petitioners pointed out these contradictions.

2.1.3.3. As of now, the respondent does not have any
official document that clarifies the way in which the
backlog issue will be dealt with, while identifying the
sources of finances for land acquisition and
rehabilitation.

2.1.3.4. Itshould be noted that the provisionin the GR
for privatization related to the land acquisition is
contrary to the admission by the respondent that land
acquisition will be done by the private developer. This
would need amendment in the specific provision in the
GR. However, the respondent has not taken any
cognizance of this specific need in any of their
submissions.

2.1.3.5. Thus, even after having long time-period for
filing the response, the respondent has failed to apply
the mind on the legal requirements related to
the issue of backlog. As a result, the issue remains
unresolved.

2.1.3.6. Hence, the MWRRA cannot rely on the
admissions made by the respondents and need to take a
review of the matter. The MWRRA is empowered to use
the special powers given in this regard to direct the
respondent to submit its proposal for government
expenditure in Nira Deoghar project and check its
validity with regards to Governor's Directives.

2.2. Viability Gap Funding (VGF) by Government:

2.2.1. MWRRA'sDirections

2.2.1.1. Theissue of revenue for the private developer
was raised in the hearing when the petitioners pointed
out the illegality of provision allowing recovery of
capitalinvestmentthrough water charges.

Based on this discussion, the MWRRA directed the
respondent to file comments on whether VGF will be
availed for covering the short-fall in revenue. Further,
the MWRRA also asked the respondent to comment on



the possibility of VGF vis-a-vis limitations for
governmentexpenditurearising from the backlogissue.

2.2.2.  MKVDCResponse

2.2.2.1. In responding to the query raised by the
MWRRA, the respondents admitted that there may be a
need for availing of VGF from the government to cover
the shortfall in revenue (refer Row 9-vi Page 7 of
Response2).

2.2.2.2. Further, the respondent assured that the
government funds used for the project will be obtained
afterapplying the backlog formula (refer Row 9-vi Page
7 &Row 5 Page 4 of Response 2).

2.2.3. Petitioners' Arguments

2.2.3.1. The respondent states that no funding is
expected from government except for viability gap
funding which may be required to cover any shortfallin
revenues required for recovery of capitalinvestment for
the private developer (refer Row 9-vi Page 7 of
Response 2).

2.2.3.2. Regarding the issue of applicability of
backlog-related provisions, the viability gap funding
from governmentis also a source of fund that will have
to be reviewed in light of the Governor's Directives for
removal of backlog.

2.2.3.3. But the respondent has not provided any
details of how the VGF will be obtained after applying
the backlogformula.

2.2.3.4. In the current situation, there is no concrete
data or information about VGF and its implications on
the backlogissue.

2.2.3.5. Hence there is a peed for a competent
authoritytoreviewtheissueasand when more concrete
information is available. Since, MWRRA has special
powers for removal of backlog; it has all the rights to
review the source of funds for VGF in light of the
Governor'sdirectives.

2.2.3.6. Even if the VGF is availed in the form of loan
from institutionalinvestors, the same leads to liability
tothegovernmentandthe publicatlarge.

2.2.3.7. Hence, whatever is the source or form of the
VGF, the same need to be reviewed by the MWRRA in the
light of the Governor's directives for removal of backlog.

2.2.3.8. Comingtotheissue ofapplication of mind, the
possibility of the need for VGF to cover shortfall in

revenue was also not disclosed by the respondent in
any of the EOI document. In fact, the EOI document
conveys incomplete and misguiding information that
the developer can recover his capital investment
fromthewater charges.

2.2.3.9. Thus, the admission by the respondent about
the need for VGFis also an after-thought on the part of
the respondents after the petitioner pointed out the
illegalityin allowing recovery of capital cost from water
charges (since the water charges are based onthe 0 & M
costasper MWRRA Act).

2.2.3.10. Thus, thisis anotherinstance of failure of the
respondent to apply mind on the critical issues
pertaining to the jurisdiction of MWRRA. This gives
more strength to the argument that MWRRA cannot
merely rely on the promise of the respondent that the
backlog formula will be applied. Instead the MWRRA
should proactively attempt to ensure that the
Governor's Directives are followed in providing or
attracting financial resources forthe ND-BOT project.

2.3. Raising Resources from Private Developers:

2.3.1.  The third reason for raising the backlog issue
in the case of Nira Deoghar project is the need to
review— in the light of the backlog-related
provisions—the very option of availing funds from
privateinvestor for completing the project.

2.3.2. The investment done by the developer is a
financialresource raised from the private sources orthe
market sources and, hence, Section 7.11 and Section 9
(1) of the Governor's Directives issued for 2002-03 are
applicabletotheproject.

2.3.3. As per these particular sections of the
Governor's directives, the sources raised in the market
should be pooled together and distributed equitably
amongalltheregions.

2.3.4. The particular directive state that the
budgetable and non-budgetable (source of
funds external to government budget) taken together
should be distributed among the three regions in the
Irrigation sector on the basis of the formula for backlog
removal.

2.3.5. Hence, theformulaforbacklog removalwillbe
applicable for the funds invested by the private
developers also. These private funds come under the
purview of the Governor's directives for backlog
removal.
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2.3.6. Hence, MWRRA also needs to review the
private investment in the light of these directives by
the Governor.

2.3.7. It should be noted in this context that the
extent of investment done by the private developer(s)
will also determine the extent of viability gap funding
from the government. Hence, both the funds need to be
reviewed by the MWRRA, considering the Governors'
directives.

2.3.8. While implementing the BOT, there may be
other expenses or liabilities towards the government
whichalsoneedtobereviewed.

3. As per Section 8.10 of the latest directives by
Governors' for2008-09, the MWRRA has been entrusted
with the responsibility of monitoring the
implementation of the Governors' Directives. The
particular section directs the MWRRA to take a periodic
review of the implementation of the Directives and
submitaquarterly reporttothegovernor.

4. In the light of the issues raised above and to
conform with the powers and responsibilities
given to MWRRA through the MWRRA Act and the
Governors' Directives, we request the MWRRA to direct
the respondent to submit all documents related to
funding sources and liabilities to government for the
review by the MWRRA to check adherence to the
Governors' Directives.

5. We also request MWRRA to specify the
process—with stages and time line — through which
MWRRA would ensure that funds allocated
or obtained—from all the sources and in different
forms—for the ND-BOT project do adhere to the norms
laid down by Governor's Directors regrading the
regionalbacklogissue.

F. Submission Six: Cognizance of MWRRA

1. Petitioners' Grievance: Non-cognizance by the
Respondent

1.1. The petitioner argued that the respondent did not
recognized the powers of MWRRA in the advertisement
forthe EOL.

2. Respondent'sArgument

2.1.The respondent submitted that though the
advertisement did not mention about the MWRRA, the
same hasbeenincluded as partofthe EOI bookletissued
in time to all the prospective developers. Based on this
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argument, the respondent argued that adequate
cognizance of the MWRRA Act has been taken.

3. Petitioner's Counter-Arguments

3.1. Based on detailed analysis of the EOl documentand
of the process details provided by the respondent, the
petitioners pointed out significant number ofinstances
and examples of inadequate cognizance— of serious
nature—of the MWRRA Act in the content as
well as in the process of the EOI (please refer Prayas
written submissions given on 3rd March 2008)

4. lackofSeriousnessonthePartofthe Respondent

4.1. The respondent has not given detailed and
adequate response to the significant number of instances
and examples of inadequate cognizance of serious nature
presented by the petitioners,' even after adequate time
period - as per the demand of the respondent—provided
totherespondentforfiling the response.

4.2. Instead, the respondent has tried to project that
the issue is of less importance since it does not affect
the preparation of bid document (refer Row 3 Page 2 of
the Response 2).

4.3. Thus, the respondent has not made use of the
invaluable opportunity provided by the Hon. MWRRA to
prove that adequate cognizance of MWRRA was taken
and, instead, tried to project that inadequate
cognizance ofthe MWRRA's authorityis a trivial matter.

4.4. This demonstrates lack of seriousness and lack of
diligence onthe partoftherespondentin respondingto
arguments pertaining to a matter of such a crucial
nature.

4.5. This also allows the petitioners to infer that the
respondent do not have any argument to
counterthe petitioners' argumentsin this regard.

5. Needfor MWRRA'sIntervention:

Inthe light of the above-mentioned inference as wellas
in the light of the lack of seriousness shown by the
respondent in this regard, we request the MWRRA to
accept the following prayers, some of which are already
includedinthe petition:

5.1. Direct MKVDC to inform the interested
developers/consortiums and the general public. In
written form and by putting a clause in all the relevant
documents (including the tender or agreement and or
contract document) prepared or to be prepared for the
purpose, thatthe MWRRA Act has been passed, notified,



and come into force in the entire state of Maharashtra
including the Nira Deogarh Irrigation Project site and
that the MWRRA has wide and diverse powers to
regulate the entire water resources within the State of
Maharashtra (please refer to the preamble of the
MWRRA Act, 2005) and hence the functioning of any
new and existing water projects including the
completion of Nira Deogarh project on EOT basis will be
regulated by the MWRRA as per the powers and
functions given tothe MWRRA through the MWRRA Act.

5.2. Inthe same manner mentioned above, direct the
respondent to share? and disclose all the relevant
details of the jurisdiction of the MWRRA along with the
current contradiction in the MWRRA Act and the policy
of privatization.

5.3. Direct MKVDC to inform the interested
developers/consortiums and the general public in
written form and by putting a clause in the relevant
tender or agreement and or contract document prepared
for the purpose that the terms of contracts with the
developers/consortiums will be subject to the rules,
regulations, awards, orders and decisions of the MWRRA
and that the developer will have to abide by the same and
that the contractual agreements/provisions between the
MKVDC and or any other party with the selected
developers/consortiums will not put any limitation or
restrictions or conditions on the duties of the
developers/ consortiums to abide by the rules,
regulations, awards, orders, and decisions of the MWRRA.

5.4 Direct MKVDC to give wide publicity to the above
mentioned facts (those mentioned in prayer 17-b and
17-c of original petition) by publishing a newspaper
advertisementin this regard of appropriate size and at
proper place which is central and is able to attract
attention of the public and in all the leading
newspapers in both English and Marathi including the
news papersin which the first advertisement about the
EOIwas published.

5.5. Direct MKVDC to send a letter of communication
mentioning the above facts to all the prospective
investors/ developers/ consortiums and all other
related parties (including the related government
departments) who are concerned in present and future
activities related to the completion of Nira Deogarh
project on BOT basis and or related to all future such
initiatives on BOT basis forany otherirrigation project.

5.6. Direct the other river basin corporations and
departments and municipal corporations engaged in
water resource management, to take adequate

cognizance of the powers and functions of the MWRRA,
in any future activities related to water projects and
water management and issue appropriate letter of
communication related tothistoall concerned parties.

G. Submission Seven: Third Party Intervention

1.  Petitioners' Submission to Include Prayas and
OtherInterested Partiesinthe Review:

1.1. The petitioner while submitting the proposal for
review by MWRRA on various aspects of BOT had also
argued that Prayas and other interested parties should
beallowedto participatein this process.

2. Respondent's Disagreement Over Participation:

2.1. Responding to the proposal presented by
petitioner about the need to involve Prayas and other
interested organizations and individuals in the process
of review of the ND-BOT project by the MWRRA, the
respondent submits that the MWRRA should not set
precedence ofinvolving third partiesinthe BOT process.

3.  Petitioner's Counter Argument:

3.1. It needs to be noted that the petitioner seeks
participation as a stakeholder and notas a third party. The
issue being discussed in the petition is a matter of public
interest and various stakeholders including the farmers,
NGOs, women's representatives, other local groups, and
activists should be involved when key decisions are being
taken related to water resources management.

3.2. The State Water Policy (refer sections 1.3,2.1.1,
2.2.2 of the policy) requires that stakeholder
participation is taken in various decision making and
the other governance functions related to water
resources.

3.3. The MWRRA has a mandate, to work according to the
State Water Policy and hence MWRRA is a platform where
participation of stakeholders needs to be encouraged.

3.4. The preamble of the Act puts the responsibility of

judicious, equitable and sustainable management of
resources on the MWRRA. Hence, it is the responsibility
of the MWRRA that the process conducted within the
ambitof water resource managementis transparentand
participatory. Thiswillensure equity through enhanced
participation ofallstakeholders.

3.5. Hence, we request the MWRRA to give relevant
directions in the matter. We also request the MWRRA to
include Prayas and other interested parties in the review
and other future proceedings related to the ND-BOT project.
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3.5 Analytical Submissions: Hearing Three

The third hearing was the concluding hearing of the
proceedings of the petition. The respondents were
asked to file comments on the submissions made by the
petitioners in the previous hearing. Based on the
analysis of the comments by respondents, the
petitioners made oral and written submissions before
MWRRA during the third submission held on 14th
August 2008. The respondents were asked to file
comments, if any, on the submissions made by
petitioners, after which, the MWRRA issued the final
order on the petition. The final order is reproduced in
the next chapter while the four submissions made
duringthethird hearingare reproduced verbatiminthe
following paragraphs ofthis chapter.

A. Submission One: Comments by Prayas
(Petitioner) on MKVDC's (Respondent)
Response (dated 29th July 2008)

I.  Commentson Respondent's Replyon Submission 2
of the Petitioner (Core Issue 1: Need for Directions at
EoIStage)

a. Frequent Changes in the Position by Respondent
(on Stated Objective of EoI)

1. In its efforts to respond to points raised by
petitioner (on the importance of Eol stage), the
respondent has continuously changed its position
regarding the objective of EOIL. This could be
demonstrated through the following statements of the
respondentatdifferentstages:

1.1. “EOI for selection of developers” (Ref:
advertisementfor EOIassubmittedinthe EOI booklet)

1.2. “The main aim of inviting the EOI is to identify the
prospective developers for completing the balance
works of this project on BOT basis” (Ref: Row 15 of para 2
of respondent's comments filed on 25th April 2008)

1.3. “The main aim of inviting the EOI is to consider
views and suggestions of the prospective bidders to
incorporate the same suitably in the terms and
conditions of the bid document.” (Ref: Comments filed
on29thJuly2008)

2. This demonstrates continuous lack of application
of mind by the respondenton such acriticalissue as well
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as lack of systematic efforts to validate legality of the
actionsand statements.

3. Such a state of affairs further buttresses the
petitioner's demands that the MWRRA cannot rely on
Respondentand needtostepinitselfand ensurethatits
functions, responsibilities, jurisdiction, authority are
notencroached upon.

b. Acceptance by Respondent that the Bidding
Process willbe Open forall Prospective Developers

1. The Respondentaccepts that, after finalization of
the bid document, the bidding process will be open for
all interested parties. This acceptance is the latest
addition tothe submissions by the respondent.

2. Thisisanimportantadmissionand henceitshould
be part of the list of admissions made by respondent to
beincludedinthefinalorder bythe MWRRA.

c. Directions in the Privatization Policy GR for
Assessing the Feasibility before Processing of BOT
Proposal

1. As submitted before, the Privatization Policy GR
(dated 15.07.2003) requires that feasibility of the
privatization projects should be decided before the
tendersarecalled (read para 2 Dwith para 2B).

2. TheRespondentsadmitthatthe process ofinviting
Eol is the first stage in the processing of BOT Proposal
which culminates in acceptance of bids (Ref: comments
by Respondent in Row 9 of the reply dated 3rd March
2008). Thus, the bidding (or tendering) process has
begunas perthesubmission ofthe Respondent.

3. The respondent has already acknowledged that
there many provisions and statements in the Eol
document and in the Privatization Policy GR that are in
contravention of the MWRR Act and MMISF Act, which it
has promised toresolve.

4. Thus, it is clear that the tendering process is in
contravention even of the Privatization Policy GR,
which the Respondent uses as the legal basis of the ND-
BOT Project.



5. Thisisaserious failure of the respondentas well as
ofthe high-powered committee, whichis established for
the purpose of lookinginto the matters of BOT projects.

6. Thissituation furtherstrengthensthe petitioner's
demands that the MWRRA cannot rely on Respondent
and need to step in itself and ensure that its functions,
responsibilities, jurisdiction, authority are not
encroached upon.

II. Commentson Respondent's Replyon Submission 3
of the Petitioner (Core Issue 2: Demonstrating
Resolution of Contradiction beforethe MWRRA)

a. No new points or arguments presented by the
respondentinthisreply

1. Thereis no new point or argument presented by
the Respondent in this reply to justify its position on
thisissue.

2. Hence, we request the Hon. MWRRA to consider
the points and arguments presented in this regard by
the petitionerin its previous submissions and hearing,
especially, regarding the position of the petitioner that
agovernment committee cannot obviate the needforor
substitute the role of an independent regulatory
authority suchas MWRRA.

3. Inthis matter, we request the MWRRA to consider
the failure of the high power committee, which is
demonstrated in the previous point (Refer: point C. 51in
the previous section).

ITII. Commentson Respondent's Reply on Submission 4
of the Petitioner (Core Issue 3: Application of 11(f) for
Reviewand Clearance of BOT Project)

a. No new points or arguments presented by the
respondentinthisreply

1. Thereis no new point or argument presented by
the Respondent in this reply to justify its position on
thisissue.

2. Hence, we request the Hon. MWRRA to consider
the points and arguments presented in this regard by
the petitionerin its previous submissions and hearing,
especially, related to the interpretation of the purpose
as well as the letter of the Act (along with two legal
opinions submittedin thisregard).

b. QueryRaised by Hon. Member of MWRRA

1. TheHon.Member, MWRRA raised averyvalid query
in the last hearing about the need for the economic

review of the BOT, especiallytheinvestmentdone by the
private developer. Since this queryis not related to the
response filed by the respondent, we shall be making
this submission separatelyaddressed tothe MWRRA.

IV. Commentson Respondent's Reply on Submission 5
of the Petitioner (Core Issue 5: Review in Context of
BacklogIssue)

a. LandAcquisitionand Rehabilitation

1. Thereis no new point or argument presented by
the Respondent in this reply to justify its position
pertaining to this issue, except for the submission that
a query regarding this was raised in the conference for
developerand samewas replied as perthe decision.

2. The respondent has not provided any counter-
argument regarding the issue of contradiction between
the para 4 of Section 3.0 of the Privatization Policy GR
(dated 15.07.2003) and the decision by MKVDC to
procure funds for land acquisition and rehabilitation
from private developer instead of government. Hence,
we are left to assume that the respondent admits that
this contradiction exists.

3. Therespondentalsohasnotcounteredthe claim of
petitioner that there is no official government
document (a policy, a GR, or other) that provides legal /
policy basis for the decision of the Respondent to use
funds from private developer for land acquisition and
rehabilitation in this project. Hence, we are left to
assumethattherespondentadmits thatthereisnosuch
officialdocumentor basis.

4. Inabsence of such an official documentandin the
context of the casual manner in which such a
decision—that contradicts the policy on which the BOT
process is said to be based—was announced, there is
clear need for the MWRRA to step in and assess the
authenticity, tenability, and implementation of this
decision. This is because this decision has direct
relation with the backlog issue, which is the legal
responsibility of MWRRA.

5. Thisalso demonstrates that thereis complete lack
of systematic thinking or procedures for making
decisions on crucial matters. The Respondent, as perits
own admission in the current reply, made ad-hoc
announcement in the conference in this regard, even
though the announcement contradicted the provision
of the policy on which the BOT Process is said to be
based. There is no mention of any effort to take this
mattertothe said high-power government committee.

83



6. In the background of such policy chaos and ad-
hocism, it becomes necessary that the MWRRA steps in,
in order to ensure that its authority is not encroached
upon or discharging of its legal responsibilities is not
affected by the actions of the respondent. This is
especially true in the case of the backlog issue and
sources of fundsforland acquisition and rehabilitation.

b.  Viability Gap Funding (VGF)

1. The petitioners have repeatedly pointed out that
the Respondentwill have to demonstrate that the funds
provided from government sources, including through
the VGF route, should be provided only after
demonstrating compliance with the Governor's
Directives regardingthe regionalbacklog.

2. In response, the Respondent kept on promising
that funds will be provided from government sources
onlyafterapplication of the backlog formula.

3. In this context, there is need that the
MWRRA—whichis entrusted with “special powers. . . for
removal of (regional) backlog as per Governor's
Directives”—explicitly asks MKVDC to demonstrate
compliance with Governor's Directives, if and when
MKVDC decides to make use of government resources for
this project through any direct or indirect instrument,
including VGF.

4. Thedirection by MWRRAin this regard should clearly
require the MKVDC to demonstrate this compliance
beforeactualallocation or disbursal of funds.

5.  Further, compliance should be demonstrated with
notonlytheformulafordistribution offundsamongthe
differentregions, but with allthe relevant provisions of
allGovernor's Directivesissued untilthen.

6. There are other sections in the Governor's
Directives, other than the allocation formula, that have
direct relevance to this case. For example, the
Governor's Directives (2008-09) directs that use of the
government funds in Krishna basin should be primarily
made for creation of storages (Refer: paras 7.5 and 7.12
(1)). However, 95% work of dam (i.e., storage related
work) in the ND project has already been completed.
Hence, use of government resources for non-storage
related workin ND-BOTwould attract these sections.

c.  Fundsfrom Private Developer

1. Oneofthemajorconcernunderlying the directives
from Governor is “the lop-sided distribution of funds
raised from market” which has “worsened the regional
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imbalance” (as mentioned in para 7.11 of the Directives
for Annual Plan FY2002-03).

2. In other words, the types of funds that would
attract provisions of the Governor's Directives are not
restricted only to government's own resources or its
market borrowings. But, the types of funds that attract
Governor's Directives would include even the resources
raised by making use of any of the 'finance-related
capabilities' of the state government to raise financial
resources.

3. These 'finance-related capabilities' of the state
government that are relevant for raising finances not
only include capabilities to incur expenditure but also
capabilities to endure the losses due to revenue
forgone, especially the revenue which could be used to
ensure return on investment already made by the
governmentinthe project.

4. Forexample, funds of private developers could be
attracted by employing different financial
arrangements orinnovations, such as offering of direct
or indirect tax benefits, subsidies, guarantees of any
sort (including revenue or profit guarantee) as well as
risk sharing arrangements or revenue sharing
arrangements of different sorts. All these involve and
affect 'finance-related capabilities' of the government
thatarediscussed above.

5. Inthislight, the MWRRA—instead of relying on the
assurance of MKVDC— should investigate whether the
raising of resources from private developer would be in
line with the proper interpretation of the Governor's
Directives, and ensure that the means employed to
attract private funds do not constitute clever ploys to
avoid scrutiny by MWRRA about the compliance with
Governor's Directives.

6. Hence, there is need for diligent scrutiny by
MWRRA of all details of the different terms and
conditions on the basis of which private developers'
funds would be attracted by MKVDC. This scrutiny needs
to be first done before the deal with the developer is
finalized. Such scrutiny would also be necessary
whenever in future the government make use of its
'finance-related capabilities' to attract or retain funds
from private developers.

V. CommentsonRespondent's Reply on Submission 5
ofthe Petitioner (CoreIssue5: Cognizance of MWRRA)

1. Therearenonew pointsorarguments presented by
the Respondent in this reply to justify its position
pertaining to thisissue, exceptthe claim by respondent



that the EOI booklet states MWRRA as main act for
implementation ofthe BOT proposal.

2. This claim has been answered by the petitionerin
its earlier submission (refer: para 3.4, 3.5, 3.6, and 3.7
Petitioner's Submission Note 2 dated 3rd March 2008).

VI. CommentsonRespondent's Replyon Submission5
of the Petitioner (Core Issue 6: Third Party
Intervention)

1. The respondent seems to be assuming in its reply
that Petitioner (Prayas) seeks participation of different
stakeholders or MWRRA in the bidding process. Thisis a
wrong assumption of the respondent. Prayas seeks
participation of different stakeholder in the process of
review and other proceedings initiated by MWRRA in
relationtothe Neera-Deoghar-BoT (ND-BOT) Project.

2. If MWRRA decides to review ND-BOT in a
participatory manner it will not impinge on the
administrative control of the government and neither
willit create a dual administrative control as envisaged

3. Itshould be noted that MWRRA is an independent
regulatory body in water sector created by a considered
action of the legislature of enacting a lawand hence the
process of review or any other action undertaken by
MWRRA should not be considered as effort to create
dualadministrative control.

4. Though assessment and implementation of ND-
BOT is within the purview of administrative control of
the Government (as submitted by the respondents), it
should be noted here that review and regulation of
water resources project including ND-BOT is within the
purview of the regulatory oversight by MWRRA with the
legal sanction provided through the law enacted by the
legislature.

5. Such a function of MWRRA cannot be substituted
by a Government Committee. Hence, there is no legally
valid basis for rejecting the proposal for review by
MWRRA in a participatory manner by involving various
stakeholdersincluding the petitioners.

bytherespondent.

B. Submission Two: Brief Summary of Arguments and Prayers
I. Resolution of Contradictions

+ Contradictions between:

Z?;Tn?gr?': (a) the privatization policy GR (dated 15.07.2003) and MWRRA Act/ MMISF Act
(b) the EOI booklet and MWRRA Act/ MMISF Act
+ The Committee appointed by the government to look into matters of BOT cannot obviate or
substitute the need for demonstration of contradictions before the MWRRA
Note: For the details of the argument, please refer the submission made by petitioners in this
regard, inter alia, original petition (para 6), submission 3 dated 29" May 08 (para 1) and
submissions made during the hearing dated 14" August 2008.
Respondents’ . Most. contradictions accepte.d . . .
Response + Admitted that all contradictions will be resolved in the bid document
+ Matters related to resolution of contradictions will be handled by the committee appointed by
the government, and hence there is no need for separate demonstration before MWRRA
Refer: Respondent’s response dated 25™ April 2008 (para 9-iv, 9-vii, 5, 3) and response dated 29"
July 2008 (reply on core issue 2) as well as petitioners’ submission 3 dated 29" May 08 (para 2, 3)
Petitioner’s 1. Bring on record the admissions done by the respondent on the issue of these contradictions by
Prayers including the same in the final order by Hon. MWRRA.

2. Direct the respondent to demonstrate the resolution of contradictions before the Hon. MWRRA
and satisfy MWRRA as well as the petitioners on the issue.

3. In the light of the initiation of EOI process based on the Privatization Policy which is in
contradiction of the MWRRA and MMISF Acts, the petitioners also request the MWRRA to issue
directions to the respondent to make no further progress in the BOT process, unless all
contradictions are resolved and the same is demonstrated before the MWRRA.

4. Since, MWRRA has a clear mandate on issues related to water tariff and entitlements/ water
distribution, we request the MWRRA to direct the respondent to submit to the MWRRA for detail
review and approval of all those matters related to the bid document and contractual
agreement (including any future revisions in agreement) that are directly or indirectly related
to tariff and water distribution.
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II. Application of Section 11(f) of the MWRRA Act to ND-BOT Project

Petitioner’s ¢ Privatization of irrigation project in ND will bring many changes affecting the
Arguments economic, financial and other aspects of public interest. Hence, MWRRA need to review
the project by applying the powers vested upon them by section 11(f) of MWRRA Act.

+ The purpose of the Act as well as the interpretation of the wording of the particular
section of the Act strongly demonstrate that the MWRRA has powers to review new as
well as ongoing project (such as the ND project). In fact, MWRRA is also expected to
“perform (this) function” (refer: Section 11).

¢ The public interest issues related to economic, financial and environmental aspects of
the privatization project demands an independent regulatory body like MWRRA to
review the project.

Note: For the details of the argument, please refer the submission made by petitioners in

this regard, inter alia, petitioners’ original petition (para 9 to 13), submission note 3 dated

3" March 08 (para 1 to 8), submission 4 dated 29™ May 08 (para 3) and two legal opinions

submitted and submissions made during the hearing dated 14™ August 2008.

Respondents’ ¢ Particular section is applicable only for new projects. ND project is administratively
Response approved project and hence it is an old project. Section 11 (f) cannot be applied to this
project.

+ There are no economic, hydrological and environmental changes expected in the ND-
BOT project. Hence, no need for review.

Refer: Respondent’s response dated 25" April 2008 (para 9-ii) and response dated 29" July

2008 (reply on core issue 3)

Petitioner’s 1. Apply section 11(f) of MWRRA Act for review of privatization of ND project and direct the
Prayer respondent to submit all matters related to the privatization process of ND project to

MWRRA for review and approval at the stages of bid document, actual agreement, and
during any future renegotiation of agreements with the private developer.

ITI. Review under Backlog Issue

Petitioners ¢ The issue of backlog removal arises in the case of ND-BOT in light of the various costs and
Arguments liabilities accruing to the government (such as cost of land acquisition and rehabilitation,
VGF, liability due to raising resources from private developer) and use of government’s

‘finance-related capabilities’ for the privatization project situated in a non-backlog area.
Note: For the details of the argument, please refer the submission made by petitioners in this
regard, inter alia, petitioners’ submission note 4 dated 3" March 08 (para 5) and submission 5

dated 29" May 08 (para 2) and submissions made during the hearing dated 14" August 2008.
Respondents | ¢« Though as per BOT policy, the land acquisition should be done through Government funds, the
Response same will be done through the funds procured from private developer in the case of ND

project. Hence, there will be no cost to government and no implications on the backlog issue.

+ VGFifrequired will be sourced from the funds made available to MKVDC from government after
applying backlog formula.

¢ Fundsinvested by private developer are not resources raised from market and hence particular
Governor’s Directive is not applicable.

Refer: Respondent’s response dated 25 April 2008 (para 5, 9-vi) and response dated 29" July
2008 (reply on core issue 4)
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(...contd.)

Petitioner’s
Prayer

Direct the respondent to submit all documents having details related to the source of
funds for the ND project including the various direct and indirect liabilities to the
government for review by the MWRRA.

Direct MKVDC to demonstrate compliance with Governor’s Directives, if and when MKVDC
decides to make use of government resources for this project through any direct or
indirect instrument, including VGF.

Direct MKVDC to demonstrate compliance with not only the formula for distribution of
funds among the different regions, but with all the relevant provisions of all Governor’s
Directives issued until then

Direct MKVDC to submit all details of the different terms and conditions—before the deal
with the developer is finalized—on the basis of which private developers’ funds would be
attracted,.

Direct MKVDC to demonstrate this compliance at various stages, including finalization of
the bid document, finalization of agreement, and any renegotiation of agreement.

V. Inadequate Cognizance of MWRRA by Respondent in EOI process
Petitioner’s + The respondent did not recognize powers, functions, or responsibilities of MWRRA in
Arguments the advertisement for EOL.
¢ There are significant number of instances and examples of inadequate cognizance of
MWRRA Act in the content as well as the process of the EOL.
+ Though the respondent admits that the EOI booklet takes cognizance of MWRRA Act
(even if the same is not mentioned in the advertisement of EQI), the respondent fails to
provide justifiable reasons for various instances and examples of the inadequate
cognizance cited by the petitioners (even after giving adequate time period for
response). Hence, the respondent is not serious on this matter.
Note: For the details of the argument, please refer the submission made by petitioners in
this regard, inter alia, petitioners’ original petition (para 3 to 8), submission note 2 dated
3" March 08 (para 1 to 9) and submission 6 dated 29" May 08 (para 4 and 5) and
submissions made during the hearing dated 14" August 2008.
Respondents’ ¢ Though the advertisement does not mention MWRRA Act, the EOI booklet takes
Response cognizance of MWRRA Act.
Refer: Respondent’s response dated 25™ April 2008 (para 3) and response dated 29" July
2008 (reply on coreissue 5)
Petitioner’s 1. Prayers given in submission 6 dated 29" May 08 in para 5.
Prayer
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V. Participation of Stakeholders in Future Proceedings

Petitioner’s
Arguments

¢ Prayas and other interested organizations and individuals need to be included as parties to
the process of assessment/review by MWRRA in any future proceedings related to ND-BOT
project.

+ Participation of Prayas and other parties is sought in the capacity of a stakeholder and not as
third party.

+ Participation is expected in the process of review or any other proceedings of the MWRRA
related to ND-BOT project and not directly in the bidding process by MKVDC. This will not
create any dual administrative control as envisaged by the respondent.

¢ Though assessment and implementation of ND-BOT is within the purview of administrative
control of the Government (as submitted by the respondents), it should be noted here that
review and regulation of water resources project including ND-BOT is within the purview of the
requlatory oversight by MWRRA.

Note: For the details of the argument, please refer the submission made by petitioners in this

regard, inter alia, petitioners’ submission note 3 dated 3™ March 08 (para 9.2) and submission 7

dated 29" May 08 (para 3) and submissions made during the hearing dated 14" August 2008.

Respondents’
Response

+ Thereis no need for involvement of any third party. MWRRA is requested to avoid setting such
precedents of involving third parties.

+ Government has the administrative control for review and approval of the BOT. Involvement of
agencies other than bidders not allowed in government bidding. The Committee is competent

to look into allissues.

(reply on core issue 6)

+ Involvement of other parties may lead to dual administrative control on process of BOT.
Refer: Respondent’s response dated 25™ April 2008 (para 8) and response dated 29" July 2008

Petitioner’s 1.
Prayer

Give clear directions to all parties concerned that participation of Prayas and other such
stakeholders is required and will be undertaken in all proceedings of the MWRRA including all
future proceedings related to ND-BOT project.

C. Submission Three: Response to Query Raised
by Hon. Member, MWRRA on Need for Economic
Review in ND-BOT Project

1. The Hon. Member, MWRRA raised a crucial
question in the last hearing about the need for
economic review by MWRRA and whether it will lead to
taking up the responsibility of the executive function by
MWRRA. Since this a very crucial question pertaining to
this subject matter of application of section 11(f) of
MWRR Act, we would like to submit our position on this
matter.

2. The initial economic review of the irrigation
project at the time of inception of the project typically
comprises the cost-benefit analysis with respect to the
social and economic benefits (like productivity gain,
food production, local economy boost, contribution to
GDP) and associated costs (financial costs,
environmental, social, and other costs). This type of
initial economic review is required and adequate at the
inception stage of the project.

However, in the case of the ND-BOT project, there is a
need for fresh economic review especially in light of the
newlyadded actor, viz., private developer who willincur
major costs and secure significant benefits. This factor
is bound to significantly change the distribution of
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economic costs and benefits among the stakeholders
involved in the original project design for which the
economicreviewwas carried out.

This significant change in distribution of economic
costs and benefits calls for fresh economic review to
assess the possibleimpacts of entry of private developer
oninterests of different stakeholders, on the project as
awhole, ontheeconomyoftheregionandthestate.

It should be noted here that privatization is a highly
contentious issue as it involves potential conflict
between public interest and private interests of the
privatedeveloper.

It is well known that this issue becomes more
contentious in water sector mainly due to the peculiar
characteristics of the sector (such as natural monopoly,
publicgood, sunkinvestmentwith no path of return).In
these circumstances, the need for economic review of
the possible impacts of the privatization of irrigation
project like ND project becomes necessary.

3. Theneed foreconomicreview could also beargued
on the basis of the significance and magnitude of the
interests of different stakeholders involved in the BOT
process. This could be demonstrated through the
stakeholder analysis presented in the following chart
(onnextpage):



Key Stake-holders

Government
(MKVDC/ Government
Committee/ Government)

Water Users and their
Association from Minor to
Project-level

Private Developer and
Operator

Major Stakes of the Key Stake-hold

ers

A major investor in project
(having spent resources on
95% of the dam work)

A long-term owner of the
water project

Accountable to the people for
delivery of water services as a
necessary public good for life
and livelihoods as well as for
prudent investment and
expenditure of financial
resources

« Partial owners and operators
of the project (as per MMISF
Act)

« Long-term users of the water
system who will pay for the
services

« Dependents of the water
system on a long-term basis
(earning livelihoods based on
the water services)

« A majorinvestor and profit
seeking body

o An external stakeholder with
stakes limited to the BOT
period

Reaso

ns for Economic (Cost-Benefit) Review

Ensuring adequate share of
revenue for investments
made, expenditures incurred,
and liabilities created

Minimizing the amount of
subsidy to private developer
in different forms, including
VGF

Ensuring quality of
construction (adequate
capital investment by
developer) and proper
maintenance of infrastructure
(adequate 0&M expenditure
by developer) from beginning
till the end of the contract
with developer (i.e.
throughout the life-cycle of
the contract)

Risk coverage in cases like
cost overruns, time overruns,
project failure, contract
abandonment, legal disputes,
monopolistic behavior of
private developers

« Minimizing the cost of
services

« Maximizing the quality of
services delivered by private
developers

« Ensuring quality of
infrastructure maintained and
handed over for operation
after or during the BOT

« Ensuring quality and timely
services even to groups
willing but incapable to pay
fully

« Ensuring quality and timely
services in comparison with
the other bulk buyers or profit
earners or high-end
customers of the private
developer

« Risk coveragein cases of time
delays in project and services,
cost escalations affecting
service costs, project failure/
abandonment/ disputes,
upward revisions in service
cost, downward revisions in

service quality standards

« Ensuring adequate demand for
services

« Ensuring revenue generation
from services (capacity and
willingness to pay)

« Managing business within the
legal and policy frameworks
and contradictions vis-a-vis
business model

« Maximizing the profit margins
based on higher pricing and
lower capitalinvestments and
0&M expenditures OR higher
investments and 0&M costs
(for cost-plus regulation)

« Ensuring imposition of quality
norms that are achievable and
financially feasible for
construction, maintenance
and service delivery

« Risk coverage for cost-time
overruns, disputes, demand
failure, input failure, inability
to pay, contract cancellation,
imposition of additional
norms
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From the above stakeholder analysis presented in the
chart, itis clear that there may be strong differences in
interests of the parties involved. Such conflicting
interests between the private and public bodies can be
managed only through proper review and regulation by
anindependentregulatoryauthority.

4. Thus, the project with participation of private
developer requires economic and financial
arrangements that have robust balance of interests of
all the key stakeholders. In absence of such a balance,
major economic inefficiencies or irregularities can
creep in the project. Hence, an independent review to
ensure such a balanceis necessary before the initiation
of the project. Following are some examples of the
probable economic inefficiencies orirregularities that
may occurinabsence of proper reviewand regulation:

m  Cost underestimation by the private developer
during the process of bidding to ensure selection in the
bidding process, and then relying for profits on
renegotiation of costs aftertheagreementismade

m  Lowering of capital investments and 0&M
expendituresto enhance profitmargins.

m  Ignoring the low-end, small-scale or small-
numbered service-users, and focusing on the high-end,
bulkusersto boost profits.

m  Projecting higher costs to gain sanction for higher
selling price of service.

m  Imposingexternalities by private developer: Social
externalities like non-servicing of low-end service
users and environmental externalities such as
overexploitation of groundwater or other natural
resources.

m  Neglect on capital investments as well as 0&M
expenditure towards the end of the contract leading to
deterioration oftheassetsatthetime oftheirtransfer.

m  Reduction in incentive for efficiency and service
quality due to reliance on government supportand lack
of competition (monopolyabuse).

m  Threatening to withdraw along with capital to gain
bargaining strength (monopolyabuse)

The impact of such economic inefficiencies or
irregularities could be so large that it could ultimately
lead to failure of the project. The water users which form
the main group of stakeholders for whom the project is
developed are worst affected by such economic
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inefficiencies. This leads to adverse impact on the local
aswellasthestateeconomy.

5. We also would like to point at the roles played by
various stakeholders in the proposed BOT process. It
should be noted that the MKVDC, WRD, Govt. Committee
areallstakeholdersin the ND project whereas MWRRA is
an external independent regulation agency. Hence,
though the Government Committee or the Government
itself can undertake review of the project it cannot
substitute or obviate the need for review and requlation
by an independent regulator formed through
legislation.

6. Preparingthe bid documentisa executive function
carried out by MKVDC (Government agency). It is
expected that the government would prepare the bid
document after due and balanced considerations of
interest of the government, the private developer,
farmersand otherstakeholders.

However, the government is one major stakeholder in
the project arrangements, and hence there is need for
review of the proposal prepared by the government
throughanindependentrequlatoryagency.

Thus, the function of the MWRAA is to review the
proposal of the government (presented in the form of
various documents) to ensure that the due and
legitimate interests of all the stakeholders are
protected and the distribution of costs and benefits
among different stakeholders is not disproportionate
or skewed. This is necessary to ensure effective,
efficient, and sustainable functioning of the project.

Thus, the MKVDCwill have full control over the executive
function of proposalin the form of preparing different
documents (such as Detailed Project Report, Bid
Document, Contract / Agreement with Private
Developers). As against this, the MWRRA will restrict
itself to review of the proposal from the perspective of
an independent regulator. Thus, there is no scope for
encroachmenton each other'sfunctionalterritories.

7. Itis found that the privatization process such as
BOT undergoes through a process of negotiation and
renegotiations in not just the stage of initial bidding
but throughout the life-cycle of the project. Such
negotiationsalterthedistribution of costs and benefits
among stakeholders. Hence, the review and regulation
mechanism to be set by MWRRA should be activated not
just at the pre-bid or bidding stage but also at later
stage whenever there are renegotiations of old terms or
imposition of newterms forthe private developer.



8. The above analysis on the need for economic
review of the ND-BOT tries to clarify the questions
raised by the Hon. MWRRA on this subject. We have
already submitted the legal basis for the need for review
of ND-BOT by MWRRA under Section 11(f) of the Act. The
analysis presented above provides the substantive
basis for the demand of economic review, which is the
core of Section 11(f) of the Act.

In the context of both the legal as well as substantive
arguments provided by petitioners we pray to the Hon.
MWRRA to use the powers given by the Act forinitiating
review and regulation of the first privatization project
in irrigation under BOT. Such a review and regulation
will not only ensure sustainability of the project but it
will also provide confidence and a model framework for
anysuch futureinitiative.

D. Submission Four: Procedural Aspects

1. The petitioners have already submitted their
adverse opinion on the long delay by the respondentin
filing comments after the last hearing on 29th May
2008 (almosttwo months afterthe hearing).

The issue now becomes more critical in light of the
cursory response submitted (3.5 pages with wide
spacing) by the respondent with hardly any new
arguments (please refer petitioner's comments dated
14th Aug 2008).

This raises doubts on the need for the respondent to
delay the procedure for two months for the kind of
response submitted. We request the MWRRA to take due
cognizance ofthe matterand pass stricturesagainstthe
behavior of the respondents. This is necessary in order
to curtail repetition of such behaviourin future.

2. Werequestthe MWRRAto take due cognizance ofall
written submissions made by the petitioners and use
the same for consideration before passing the order on
this matter.

3. We request the MWRRA to ensure that systematic
documentation of the entire process of petition be
done, so that the same is easily accessible for future
reference.

We also request toinclude all our written submission as
partofthis documentation.

As part of measure for transparency, the
documentation be brought in public domain by making
itavailable foranyone whoisinterested both in form of
hard copy (available from the office) and in form of
electroniccopy (available from the website).

This can be developedinto a proper system of registry of
all documents available with MWRRA that can be
accessed byanyinterested party.

4. We request the MWRRA to ensure that the order
passed by MWRRA is a reasoned order that would
contain detailed discussion of all the points raised by
petitioners and respondents as well as the detailed
justifications of each decision taken or not taken by
MWRRA on every pointraised.

Inthis regard, we wantto bring to the kind notice of the
MWRRA that the concluding order on this petition is
going set many precedents in this sector and hence
need to set very high standards for the future orders of
regulatory commissionsinthe other states.

We also wish to bring to the notice of MWRRA that, this
being the first order of the first regulatory authority in
the water sector in the country, it will be studied with
great interest and will be subjected to analytical and
media review.

Further, astheissueinvolvedis highly controversialand
contentious, there is great chance that the order will
also besubjected tojudicial review.

5. We feel that the process of first petition to the
MWRRA has been a learning experience for all parties
involved. The valuable lessons that emerge from the
proceedings be used for developing formal requlations
forconducting of business of the authority.

Among other things, the regulations should cover
aspects such as the detailed formats for written
petitions, formats for comments filed by various
parties, time limits for each stage, details of the process
of recording of proceedings, the process and guidelines
for preparing orders, and, most importantly, the
application of principles of participation, transparency
and accountability in the process. It is hoped that
Prayas and other stakeholder would be allowed to
actively participate in the process of making these
regulations.
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3.6 Order by MWRRA

The final decision on the petition filed by PRAYAS was
declared by MWRRA in the form of a order dated 10th
November 2008. The 20-page order was in form of a
'reasoned' order, which comprised the discussions and
rationale behind the decision by MWRRA. The
discussions and rationale presented in the order
represents the substantive position taken by MWRRA on
various aspects related to the petition. The main
operational part of the final directions given by MWRRA
can be found in the last section of the order. The order
has been reproduced verbatim in the following
paragraphs.

3.6.1 Introduction Page of the Order

Before the Maharashtra Water Resources Regulatory
Authority World Trade Centre-1, 9th  Floor, Cuffe
Parade, Mumbai-400 005. Tel. No. 022 22 152019, Fax
0222215 3765. E-mail: mwrralibrary@yahoo.co.in

CaseNo. 10f2008
Inthe matterof

Petition filed by PRAYAS, Pune seeking directions upon
Maharashtra

Krishna Valley Development Corporation regarding
Expression of Interest for Completion of Nira-Deoghar
Irrigation Project on Build, Operate, Transfer
(BOT)basis.

ShriAjit M. Nimbalkar, Chairman
ShriA.K.D. Jadhav, Member (Economy)
ShriA. Sekhar, Member (Engineering)

Dr.Subodh Wagle
Trusteeand Group Coordinator

Sh. Sachin Warghade

Senior Research Associate

Prayas B-21, B K Avenue, Survey 87/10 -A, New D.P.
Road, Azad Nagar, Kothrud, Pune-411038.

....Petitioner

Versus
The Executive Director
MaharashtraKrishna Valley Development Corporation
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Sinchan Bhavan, Barne Road, Mangalwar Peth, Pune
411011

....Respondent
3.6.2 Main Body of the Order

ORDER Dated: 10th November 2008

1. Prayas, Pune, a registered charitable trust, filed a
petition on 18-1-2008 objecting to the issuance of an
advertisement by the Maharashtra Krishna Valley
Development Corporation ("MKVDC") on 12-9-2007
calling for Expression of Interest ("EQI") for selection
of Developers/Consortiums for completion of the Nira-
Deoghar (ND) Irrigation project on Build-Operate-
Transfer (BOT) basis. The objection essentially
challenges MKVDC' s action of issuing the said
advertisement without the due involvement of this
Authorityin terms of its powers and functions specified
under the Maharashtra Water Resources Regulatory
Authority Act, 2005 ("MWRRA Act"). Prayas has alleged
that in the process of inviting EOI, MKVDC has not
divulged the factthat the MWRRA Actisin forceand that
the Authority has wide and diverse powers to regulate
all matters concerning water resources within the State
of Maharashtra and hence all activities relating to Nira-
Deoghar project including the completion and
management ofthe project on BOT basis, are required to
beregulated by the Authority.

2. Itisaverredin the petition that while issuing the
above mentioned advertisement, MKVDC has relied
upon a Government of Maharashtra G.R. No. BOT/702
(425/2002)/MP-1 dated 15-07-2003. It is stated that
Section 2.1 of the annexure of this GR provides that "for
any reasons, if there is any changein the expected (as
planned during the contract) availability of waterin the
project then the developers shall have the powers to
change the standards for irrigation and other water
supply ". Itis also pointed out in the petition that the
aforesaid GRat Section 2.2 ofits annexure provides that
"water charges will be levied to the project
beneficiaries and the water users associations on the
basis of the existing norms prevalent at that time. If
thereis a need to change these water rates, then there
shall be the provision in the contract / tender with the



developerforincreasing the water charges to maximum
10% of the fixed charges after discussion with the
beneficiaries. " In the submission of Prayas, the
aforesaid stipulations in the GR cannot be given effect
to without the approval of the Authority. Prayas has
also contended that since the Nira-Deoghar project was
predicated on certain technical, financial and
economic components as well as project design, MKVDC
cannot unilaterally permit any developer to effect any
drastic or fundamental revision or change in the same.
This will consequently affect the (i) economic,
financial and ecological interests of a range of
stakeholders, State Governmentand the public; and (i)
socio - economic development of the region. For these
reasons, the Nira-Deoghar Project cannot be treated as
an old project but should be given the status equivalent
to that of a new project. And therefore, this Authority
should clearly have a role in the process of issuing
advertisement, tenders, selection and award of
contract, etc.

3. Inessence, itis the contention of Prayas that the
aforesaid advertisement calling for EOI is not only
misleading butalso badin lawforthe reasonsaforesaid.

4. Subsequently, Prayas filed an amendment to the
petition on 31.1.2008 supplementing its prayers made
in the petition essentially to seek an opportunity of
hearinginthe matterand adirection upon MKVDCto file
itsreplyinthe matter.

5. TheAuthority heard the parties on 26-2-2008, 3-3-
2008, 29-5-2008  and on 14-8-2008. Shri. Subodh
Wagle, Shri. Sachin Warghade and Shri. Vivek Jadhavar,
represented Prayas. Shri. D.D. Shinde, Shri. H. Y.
Kolawale, Shri. R. R. Shah represented MKVDC. Shri.
P.K. Pawar represented Nira Deogarh project. In the
course of the hearings both the Petitioners as well as
the Respondents made a number of submissions
through their affidavits and their oral and written
arguments.

6. The main points made by the Petitioner in the
Petition and in the various written and oral
submissionsare:-

(i) Cognizance of the Authority has not been taken
andits powers  andfunctions have not been divulged
in the EOI advertisement nor in the EOI booklet
distributed to those who responded to the
advertisement. References to MWRRA Act &
Maharashtra Management of Irrigation Systems by
Farmers Act 2005 (MMISF Act) in the EOI booklet are
shortand cursory and the linkage between the two Acts

is not spelt out. There was no mention in the EOI
advertisementaboutsale of EOI booklet.

(i) Intervention of the Authority is needed at this
stage because the EOI represents serious and concrete
steps towards selection of a Developer and non
disclosure of the Authority's pivotalrole at this stage to
the bidders will have many adverse consequences
fortheselection process as wellasthe BOT project

(iii) Government Resolution (GR) dated 15-7-2003 is
the fundamental basis on which the EOI has been
issued. This administrative order was issued before the
enactment of the MWRRA Act 2005. There are
dichotomiesinthe GRand the Actand hence the GR will
first need to be amended in the light of the Act. The
major dichotomiesare:-

(@) The GR permits the private developer to make
changesinthe quantum of waterto be madeavailableto
various users from the Project. Under Section 11 (a),
(c), (g), (h), (1) and (k) of the MWRRA Act the authority
to determine water entitlements vests with the
Authority and the developer cannot be allowed to
exercise the powers of the Authority

(b) As per the the private developer can increase the
water tariff by 10% beyond the existing rates whereas
undersection 11 (d) and 11 (u) ofthe MWRRA Actitisthe
Authority which has to determine revisions in water
tariff.

(iv) Thereare other contradictions between the GRand
MWRRA Actthat need resolution, namely:-,

(a) The GR permits recovery of capital cost through
water tariff whereas vide section 11 (d) of the Act
restricts watertariffto O&M recoveryonly.

(b) The GR seeksinvestmentin both backlog and non-
backlog areas while the Authority is required to
prioritize backlog removal,

(c) The GRignores WUA participation in planning and
construction whichis stipulated by the MMISF Act which
inturnis linked to the MWRRA Actin terms of section 65
ofthe MMISFAct;

(d) Neither the GR nor the booklet states that the
private promotershallinvestin landacquisitionand R&
R although in its written submission the Respondent
has stated that the required funds for acquisition and R
&Rwould be obtainedinvestors.

These matters need to be resolved and until then all
furtheraction needstobe halted;

93



(v) MKVDC should obtain project clearance from the
Authority under Section 11 of the Actin view of likely
changes in the project parameters the originally
envisaged project parameters after the project is
converted to a BOT project from a purely government
funded project. Legal opinions of Shri. Prashant
Bhushan Advocate, Smt. Gayatri Singh, Advocate and
Shri. Mihir Desai, Advocate have been submitted in
supportof thisargument.

(vi) The issue of Viability Gap Funding has not been
addressed. This has implications for clearance of
backlog as per Governor's Directives which the
Authorityis boundto follow;

(vii) PRAYAS and other interested stakeholders should
beallowedto participateinthe privatization process.

7.  MKVDC filed its reply on 25-4-2008 refuting the
allegations made by Prayas regarding the contents and
the manner in which the aforesaid EOI advertisement
was issued. MKVDC has also denied the allegation that
the EOI advertisement was not transparent. It has been
stressed that the EOI advertisement has been open and
transparent. Furthermore, MKVDC has submitted that
the EOI advertisement should be considered as a short
tender notice where only MKVDCis involved. It has been
explained that the stipulations appearing in the EOI
advertisement are supposed to be altered / modified in
any caseas perthe requirements of various statutes and
reqgulations which would be reflected in the final
document based on which the offers are proposed to be
accepted. MKVDC has also submitted that the role of the
Authority will come at a later stage in order to check
whether there is any kind of conflict between the
aforesaid Government of Maharashtra G.R. dated 15-
07-2003 and the MWRRA Act. It has been submitted that
thefinalbid documentwilladdress theseissues and will
be free from all ambiguities. It has been further
submitted by MKVDC that at this stage there is no cause
ofactionand calling forintervention of this Authorityis
unwarranted.

Besides the above submissions, the other points made
by MKVDCinits replyand in the various written and oral
submissionsareas follows:-

(i) Assessmentofthe viability of the BOT projectis the
prerogative of the Government of Maharashtra and is
well within the administrative competency of the High
Level Committee formulated under the Chairmanship of
Chief Secretary vide GR No. BOT 702 (425102) MP-1
dated 21-3-2006. The Nira-Deoghar project is an old
projectadministrativelyapproved by the Governmentin
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May 1984. At present, the construction of the dam is
more or less complete and construction of canal works is
in progress. The project has already been started after
getting administrative approval of the State
Government and the storage work is nearly complete.
Hence, the proposal contained in the advertisement
calling for EOI to complete the balance works on BOT
basis will not constitute it as a new project under
Krishna River Basin. Thus, not being a new project, itis
outside the scope of Section 11 (f) of the MWRRA Act
which deals with new projects.

(i1) MKVDC has denied the contention of Prayas that
MKVDC have admitted during the hearings that they
would submit the advertisement / EOI to the Authority
forassessment/  verification of conformity with the
MWRRA Act and/or for approval of economic and
financial viability of the proposal. Therefore, MKVDC
shall not submit these matters before the Authority
because they are the prerogative of the Government of
Maharashtra. However, MKVDC shall address all the
concerns raised by Prayas regarding compliance with
MWRRA Act and MMISF Act, while finalizing the bid
documents.

(ifi) The High Level Committee under the Chief
Secretary constituted vide GR dated 21-3-2006, will
lookinto contradictions, if any, between the GRand the
MWRRA Act pointed out by the Petitioner and will
finalise the terms & conditions of the BOT contract and
decide upon the acceptance of tender offer. However,
the aforesaid Government of Maharashtra G.R. dated
15-07-2003 will need to be amended because of the
stipulations in the MWRRA Act regarding fixation of
water rates and entitlements during drought period.
Thisfactwill be broughttothe notice of the Government
for necessary action. On these issues the Authority will
certainlybeapproached.

(iv) In response to the EOI advertisement, four
prospective developers approached the Executive
Engineer and were issued a booklet giving details of
the project (EOI booklet). These are Ashoka Builders,
Pune, Gammon Infrastructure Limited, IVRCTL
Infrastructure Projects Ltd. and IL&FS, Mumbai. This
EOI booklet lists all applicable Laws and Manuals and
the MWRRA Act, 2005 appears firstin the list. Further a
conference with Prospective Developers was held on
15th October 2007 under the chairmanship of the
Executive Director, MKVDC when the developers raised
various queries relating to water charges, cropping
pattern, water availability etc. Prospective Developers
were apprised of the point that water rates are to be



fixed by the MWRRA. The dialogue with the developers
rests at this stage. The selected Developer would be
required to follow the provisions of the MWRRA Act on
fixation of water rates. Also, MKVDC has acknowledged
that the Authority has the right and power relating to
the distribution of water and determination of
entitlement.

(v) Investments madebya private developerareinthe
category of non budgetary resources from the market
and hence Governor's directives on backlog will not be
applicable.

(vi) Expenditure on land acquisition and on the
rehabilitation of project affected persons will be the
responsibility of the private developer.

(vii) Assessment of project viability and getting the
work completed through the BOT process is within the
purview of the State government and thus there is no
question ofinvolvement of otheragencies like PRAYAS.

(viii) The Petition as such is not admissible and should
bedismissed ontheabove grounds.

8. Prayas submitted its rejoinder to the submissions
made by MKVDC during the hearing on 29-05-2008. In
brief, Prayas has submitted as under:-

(i) The issue under consideration concerns public
interest and therefore Prayas seeks participation as a
stakeholderand notasathird party.

(i) The continuous change in the objectives for
issuance of the EOI advertisement as stated by MKVDC
throughout the proceedings demonstrates lack of
application of mind on such a critical issue as well as
lack of systematic efforts to validate the legality of the
actionsand statements.

(i11) MKVDC has already acknowledged that there are
many provisions in the EOI advertisement and in the
aforesaid GRthatarein contravention of the MWRRA Act
and MMISF Act, which it has promised to resolve.

(iv) The Governor's directives should be adhered to
particularly with regard to financial resources and
funding.

(v) Though assessment and implementation of Nira-
Deoghar BOTis within the purview of the administrative
control of the Government (as submitted by MKVDC), it
should be noted that review and regulation of ND-BOT s
within the purview of the regulatory oversight by the
Authority with the legal sanction provided through
the law enacted by the legislature. In the ND-BOT

project there is a need for fresh economic review
especiallyin the light of the newly added actor, viz., the
private developer who willincur major costs and secure
significant benefits. This significant change in
distribution of economic costs and benefits calls for
fresh economic review by the Authority to assess the
possible impacts of entry of private developer on the
project as a whole. Such a function of the Authority
cannot be substituted by a Government Committee.
Hence, there is no legally valid basis for rejecting the
proposal for review by the Authority in a participatory
manner by involving various stakeholders including
Prayas.

9. Subsequently, MKVDC filed further written
submissionswhich, in brief, stateasfollows:-

(i) While undertaking the bidding process wide
publicity will be given in order to give opportunity to
interested parties.

(i1) The Chief Secretary's Committee will look into and
resolve contradictions, if any, between the GR dated
15.7.2003 and the MWRRA Act, 2005.

(ifi) The funds required for land acquisition and
rehabilitation are to be obtained from the private
developer. If viability gap fundingis required, the same
will be met from the funds made available to MKVDC by
the Government as per the Governor's formula which is
based on backlog components. The Directives issued by
the Governor of Maharashtra vide section 7.11 and
section 9(1) for the Annual Plan 2002-03, will not be
applicableinthis case.

10. Having heardthe parties and after considering the
material placed on record, at the outset it is necessary
to set out the back ground to Public Private Partnership
intheIrrigation Sector. The large number ofincomplete
irrigation projects and the paucity of funds to complete
them have been engaging the attention of the State
Government. As on March 2007, 1246 irrigation
projects with a balance cost of about Rs.36,630 crores
and a balance potential of 3.5 million ha were
incomplete. Participation of the private sector with the
State government was mooted in 2003 in the State
Water Policy for the financing and implementation of
these water projects as an innovative measure to
remedy the situation. A Governmentresolution wasalso
issued vide GR dated 15-7-2003 laying down the
guidelines for private sector participation on BOT basis
for the completion of irrigation projects. The State
Government initiated the BOT process by offering the
Nira-Deoghar project on river Nirain Bhima sub basin of
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Krishna valley to the private sector for its completion.
The projectin Bhortaluka of Pune district has a planned
annual utilization of 12.981 TMC to irrigate 43050 ha
ICA. While the storage works have been more or less
completed, work on the canal system s lagging behind.
The latest estimated cost of the project is Rs. 1491.22
crore of which the expenditure till July 2008 was Rs.
467.58 crores.

11. The Authorityis of the view that on the basis of the
various submissions that have been made by the
parties, the following issues are required to be framed
forrenderinga comprehensive decision:-

(i) Whether Nira-Deoghar project which is already an
administratively approved project requires clearance of
the Authority under Section 11 (f) of the MWRRA Act
before it is taken up for completion through the BOT
process?

(i1) Inview ofthe contentions raised by the Petitioner,
isit necessarytointerferewith the EOI advertisement
eitheratthisstageoratall?

(i11) Whetherthe GRdated 15-7-2003, which wasissued
before the MWRRA Act came into existence, needs
revision to bring out the role of the Authorityin the BOT
processinthe light of the duties and powers vested in it
intheAct?

(iv) Whetherinvestment in Land Acquisition and R&R is to
be made by the private entrepreneur or by the Government?
What is the implication of this for project viability?

(v) Whether Governor's directives in respect of
removal of backlog are applicable toinvestmentin non-
backlogareasthroughthe BOT model proposed for Nira-
Deoghar?

(vi) What is the extent and manner in which stake
holdersand NGOs need beinvolvedinthe BOT process?

12. Examination ofissues bythe Authority:-

(i) Asregardsthefirstissue, whenthe MWRRA Act was
formulated in 2005, notwithstanding the fact thata GR
of 15-7-2003 on BOT was in place, Section 11 (f) of the
Act was envisaged to deal with projects implemented
with State Government funds. The term 'Economic' in
Section 11 (f), in the context of usual government
financed projects, primarily means the usual cost -
benefit analyses carried out for such projects viz.
annualcostto  Governmentvis-a-vis annual benefits
to farmer and the economy in terms of increase in
productivity and agricultural production of agri-
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produce. In BOT proposals the BC ratio would be based
not only on socio-economic parameters but also on the
revenue model, viz, the revenue streams that the
private promoter is projecting to recover his
investment. The acceptability of these revenue streams
would depend on whether they reduce in any way the
benefits that would have accrued to the farmers had the
project been a routine government funded project. The
acceptability would also depend on whether these
revenue streams, unrelated to water charges, are
capable of meeting capital costs and yielding
appropriate rates of return so as not to affect the
operational efficiency of the system. This is important
because the Act clearly enjoins upon the Authority the
duty to ensure that water charges are so determined as
torecoverthe cost of operations and maintenance only.
Hence para 1.2 of the enclosure to GR dated 15-7-2003,
which states that feasibility of the project be examined
as perexisting norms, willneed to be revised.

In sofaras the Nira -Deoghar project is concerned, the
Respondent has argued that the state has already
expended a substantial sum on the project and the
work of the storage reservoir is close to completion.
When the project was originally undertaken the project
was administratively approved on the basis of viability
established by the Benefit - Cost (BC) analysis and,
therefore, approval of the project under section 11 (f) is
not now required. The Petitioner has argued that the
entry of the entrepreneur has changed the rules of the
game and there is likelihood of a conflict between the
public interest and interests of the private party. The
private investor will be concerned with returns on
investments made and hence it is necessary to
check the possible revenue generating sources
identified by the investor and how they impact the
sustainability of the project as also how it affects local,
regional and state level economies. Conflicts and
disputes relating to the latter can not only delay project
implementation but could aggravate litigation and
even leadtoabandonmentofthe project.

An examination of both arguments reveals that while
theformeristoo technicaland missesthewoodsforthe
trees the latter is too general and unless specific
adverse impacts are identified in regard to the conflict
between public and private interests on sustainability,
likely litigation etc the project cannot be kept on hold
merely on apprehensions. Hence, it is necessary to
examine this issue in the context of the principles
mentioned above. Certain benefits were contemplated
by the Government to the farmer when the project was
cleared asabudgetfinanced project and funds from the



budget were expended. The BOT process has to
therefore ensure that newly envisaged revenue streams
do not lead to reduction of these in any way. Deviations
from the improved cropping patterns envisaged in the
BCstudies with aview to generateadditionalsources of
income through such means as contract farming, etc
have to be not only strictly voluntaryin nature from the
farmer's side but should demonstrate that the farmer
has gained and not lost from these deviations in terms
of relative opportunity gains from the former (BC
studies) and the proposed gains from the newer activity
proposed in order to generate additional sources of
revenue. Further these revenue streams should not
adversely affect the operational efficiency of the
system by for instance cutting budgets for 0 & M. The
Authority thus has a definite role in vetting of the
revenue model. As long as the hydrology and inter state
issues remain thesame, fresh clearance farthese would
not be required under Section 11 (f) but the vetting of
the revenue model will haveto be done by the Authority
in accordance with the jurisdiction granted by section
11 (f) of the Act over economic viability. In this regard
the Authority is inclined to agree with the opinion of
Shri. Prashant Bhushan thatthe Authority's approvalis
inter alia required if significant changes are
contemplated in an existing project where such
changes have a bearing on the technical and economic
parameters of the project. The Authority is not
convinced about the opinion presented by Shri. Mihir
Desaiand Smt. Gayatri Singh that "new" projects are to
be examined only where they have implications for
regional imbalance because the proviso to 11 (f) uses
the word "new" onlyin this context. It is expected that
projects once proposed and approved cannot and will
not be proposed again. Hence proposed projects would
perforce be newly proposed projects and the word
"new" inthe proviso refers to such projects onlyand not
to incomplete projects simply because they are
incomplete. However, where the economic parameters
of an already approved project are likely to change,
regardlessof  thestageatwhichthese changesoccur
i.e whether mid way or at the beginning and also
regardless of the reasons for such changes like
conversion to BOT, unless the revenue model of the
revised project is so designed as to retain the public
benefit without the slightest erosion, such changes
have to be treated as changing the character of an
existing project thus converting it into  to a new
project. Hence the answer to the question of whether
the Nira- Deoghar project, which is already an
administratively approved project, needs clearance of
the MWRRA under Section 11 (f)of the Act before it is

taken up for completion through the BOT process is that
such clearance would be required only if the economic
parameters in terms of the cost to government and
benefitstotheusers undergoachangeasaresult ofthe
investor's proposal.

(i1) Asregardsthe second issue, itis not disputed that
thereis no mention ofthe MWRRAin the advertisement
calling for Expression of Interest. Itis claimed by MKVDC
thatthe Act has been referred toin the EOI booklet sold
to those who responded to the advertisement.
However, itis noted that thereis no mention of the sale
of the EOI booklet in the EOI advertisement either.
The advertisement merely states that the EOI is to be
submitted along with documents confirming
compliance of technical and financial requirements
and equity capital. Further it is noted that even in the
EOI booklet there is only a mention of the MWRRA Act
itself and the implications of certain provisions of the
Act such as the Authority's powers relating to water
entitlement and tariffs do not find any mention. The
EOI process cannot be delinked from the overall BOT
process because while on the one hand some who are
not aware of the Authority's role in the determination
of entitlements and water tariffs may be discouraged
from responding to the advertisement, on the other
hand there may be those who respond on the incorrect
understanding that they will be free to determine these
vital parameters. Hence, in fairness to all private
developers and in the interest of transparency due
reference should have been made to the MWRRA and
MMISF Acts in advertisement. The advertisement
should have also mentioned that interested partiesare
expected to purchase EOI Booklet which, inter alia,
contain the framework set out by the said two statutes
within which the investors would have to operate. It is
noted from the advertisement that a specific statement
has been made to the effect that the investment is
expected to be recovered through various means
including levy of water charges. Since in terms of
Section 11 (d) of the MWRRA Act the determination of
water chargesis within the purview of the Authorityand
the said enactment prescribes certain parameters on
which the Authority is to base these charges, the
Authority is of the view that the advertisement can be
considered to be misleading in that it does not clearly
spell out the stipulations and limitations imposed by
the MWRRA Act on the levy of water charges. For these
reasons the advertisement is not tenable in its present
formand needstobe withdrawn.

(iii) As regards the third issue, Petitioner's argument
thatthe Government Resolution dated 15-7-2003 is the
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fundamental basis for the privatization initiative has
not been countered by the Respondent. The said GR lays
down the guidelines for the BOT process and is an
administrative orderissued before the MWRRA Act came
into forcein 2005. A reading of the GR and its enclosure
reveals that there are dichotomies between the GR and
the provisions ofthe MWRR Act. These are:-

(a) Para 2.1 of the Enclosure to the GR states that in
certain situations the rights of changing the norms of
irrigation as well as water supply should be given to the
entrepreneur. Para 2.4 further states that the norms of
usage and distribution can be changed after
discussions between Government and the
Entrepreneur. These provisions vitiate section 11 of the
MWRRA Act which specifically vests the right of
determining water entitlementin the Authority.

(b) Para 1.1 of the Enclosure states that the
entrepreneur's investment should be recovered from
water charges for water usage in addition to certain other
sources. Para 2.2 permits the entrepreneur to negotiate a
10% increase over levied water charges with the
beneficiaries. These provisions militate against section
11 (d) of the MWRRA Act which enjoins upon the Authority
the task of determining the criteria for water charges and
spells outthe basis onwhich thisshould be done.

(c) There are certain provisions in the MWRRA Act
which the GR dated 15-7-2003 omits to mention
because the GR preceded the Act. These provisions are
containedin Section 11 (d), 11 (f), 21 (1) of the MWRRA
Act and Section 2.1 of the State Water Policy, 2003 and
relate to exclusion of capital cost recovery, investment
in back log vis-a-vis non-backlog areas, participatory
planning in association with Water User Associations
and Reliefand Rehabilitation of affected persons by the
entrepreneur. As regards investment in Land
Acquisition the GR states that this will be done by the
Government whereas the Respondent has claimed that
in respect of the Nira Deoghar project this expenditure
willbeincurred by the entrepreneur.

The Respondent has not touched upon the dichotomies
between the GRand the MWRRA Act eitherin the written
or oral submissions but has submitted that the GR
having been issued before the MWRRA Act came into
force, the latter will prevail. In the second submission
dated 3rd March, 2008 the Respondent has submitted
that no conflicting provisions of the GR on privatization
policy vis-a-vis the MWRRA Act will be left in the final
bid document. In other words, the final bid document
would address these issues in conformity with the
MWRRA Act. In the written submissions, stated to
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have been concurred in by the State Government, the
Respondent has submitted that the Chief Secretary's
Committeesetup by GRdated 21.3.2006 will remove the
contradictions and ambiquities regarding water rates
and entitlements and due cognizance of the MWRRA Act
and MMISF Act will be taken by the Committee while
scrutinizing the proposals.

A perusal of the GR dated 2 1.3.2006 shows that one of
the terms of reference of the Chief Secretary's
Committeeistoassess the necessity of modifications in
the present policy of the Government regarding
privatization of water resources projects and to give
suitable suggestions to the Governmentin this regard.
Since the submissions made by MKVDC with the
concurrence of the State Government do not touch
upon the dichotomies between the GR and the two
aforesaid statutes, itis clearthat these dichotomies are
still to be taken cognizance of by the Committee.
Clearly, therefore, the original GR dated 15- 7-2003
needs to be revised so as to remove all dichotomies
between the GR and the MWRRA Act and more
particularly the dichotomies relating to water
entitlements, fixation of water charges, recovery of
capital costs, investments in non-backlog areas, WUA
participation and investment in land acquisition and
relief & rehabilitation. It is, therefore, essential that
the State government should revise the GR dated 15-7-
2003 in the light of the MWRRA Act and MMISF Act
clearly spelling out the various stages in the BOT
processandtherole ofthe Authority.

(iv) As regards the fourth issue that of cost of land
acquisition and R & R, the Respondent has taken
conflicting positions which have been highlighted by
the Petitioner. The GR dated 15-7-2003 provides at
paragraph 3.4 of its enclosure, that the land will be
acquired at Government's expense and leased out to the
investor for raising funds (presumably as collateral).
This is reiterated by the EOI advertisement and the
booklet which are project specific. Petitioner has argued
that since Nira-Deoghar is in non-backlog area the
expenditure on these activities will come under the
purview of MWRRA Act which has a special responsibility
in the matter of removing backlog. In its submission
dated 25-4-2008, the Respondent has stated that while
the land will be acquired by the Government the funds
for acquisition and rehabilitation will come from the
investor. The implications are two-fold. If the fundsare
expended by Governmentthen they become a part ofthe
BC equation on the cost side. The benefits to the
consumers as spelt out in the BC analysis will need to
cover this cost to establish viability. Secondly, if the



expenditure is met by the investor then the returns will
have to come from revenue flows without affecting,
supply and maintenance and without reducing the
benefits which would normally accrue to the farmers
from the project had the funds been expended by the
Government. It is, therefore, necessary for the
Respondent to decide the source of funding for LAand R
& Rand design the projectin such a way as to ensure
thatthe costsarerightly reflected and are paid for by the
appropriate party.

(v) As regards the fifth issue that is the question of
whether the Governor's directives in respect of removal
of backlog areapplicabletoinvestmentin non-backlog
areas through the BOT model proposed for Nira-Deoghar
and whether this has important ramifications for the
programme of completion of incomplete projects by
raising project based funds from the market, the
Petitioner has raised the following significantissues :-

(a) TheGovernors' directivesincludefundsraised from
the market. Hence regardless of the source of the funds
theinvestmentpriority for back log areas remains;

(b) If the cost of Land Acquisition and R & Ris met by
Government then the back log restriction willapply on
BOT projects and such projects cannot be taken upinthe
non-backlog areas;

(c) Theissue of viability gap fundingis connected with
the back log issue because this is a source of fund from
Government and hence the directives relating to back
log become applicable. Even if it is raised as a loan by
Government the liability will fall on Government and
henceVGFis covered by the Governor's directives;

Theaboveissues are discussed belowad seriatim:-

(a) With regard to the Governor's directives applying
to market borrowings the Petitioner has submitted in
the written submissions made on 29th May, 2008 (Para
2.3 of Core Issue 4) that section 7.11 and 9 (1) of the
Governor's Directives issued for 2002-03 are applicable
to the project. It is stated that these sections require
that sources raised from the market should be
pooled together with Government funds and
distributed equitably amongst all regions on the basis
of the formula for removal of backlog. A careful reading
of the sections shows that the term "non-budgetable
allocations" used in the sections is explained
subsequently in that it refers to the market borrowing
programme of the State Government through what are
commonly known as "irrigation bonds". These
borrowings, often described as "off budget

borrowings" were raised by the Government through
the Irrigation Corporations. The term  "pooled
together" mainly relates to the fact that borrowings
through independent corporations led to some
corporations raising more funds than other
corporations which further aggravated theimbalance.
Hence the Governor' s directives have prescribed that
these borrowings should be for the irrigation sector of
the state as a whole. The basic difference between
these generalized borrowings and the private funds to
be expended under the BOT programme is that the
former are raised on the basis of government
guarantees and are serviced directly by the budget,
Theyarea charge on the state treasuryand hence these
funds areactually government funds. Onthe other hand
BOT borrowings are not to be raised by thegovernment
directly from the market and more importantly are
not to be repaid by the government from the treasury.
Since the water charges are also restricted to servicing
0 & M only the returns to the investor are expected to
come from sources external to the project such as
contract farming, agro processing, ancillary activities
like fisheries, tourism, etc. and the borrowing are
expected to be repaid from these earnings.
Hence the argument that BOT funds are covered by the
Governor's directives and hence cannot be expended in
non-backlog areas is technically not tenable. However,
since this is a policy issue, covered by State of
Maharashtra (Special Responsibility of Governor for
Vidarbha, Marathwada and the Rest of Maharashtra)
Order, 1994, a view will need to be taken by the State
Governmentin thisregard.

(b) The argument that VGF for Nira Deoghar would
amount to Government expenditure in non-backlog
areas has been elaborated upon by the Petitioner in
their submission made on 29.5.2008 (para 2.2.3 -Core
Issue 4). The Respondent has not ruled out viability gap
funding by Government and has stated (reply to 9 (v)
(compliance report) that this will depend on the
proposals received from the investors. While it is true
that VGF from Government would amount to a public
finance componentin the BOT project and hence bring
the project within the backlog regime the Respondents'
response does not amount to an admission that VGF
funding will actually happen in the case of Nira -
Deoghar as concluded by the Petitioner. Declaring VGF
availability in advance can amount to influencing the
tender process and can depress prices artificially. The
Respondent's contention that this willdepend uponthe
nature of proposal received is reasonable. It cannot be
anticipated that investors will find the project non-
viable without VGF from Government. The Respondent's
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admission that if such an eventuality arises then
Governor's Directives will apply should therefore
sufice. However, since the backlog regime is
implemented through the regulation of the Authority it
follows that if any VGF is proposed then the proposal
would be subject to the Authority's scrutiny and
approval. An observation which may not be out of place
here is that as mentioned earlier the BOT component
does not make an incomplete project a "new project”
perse butitdoes lead to an open ended dispensation to
the investor for creating new avenues of recovering
returns. Ifthese returns do not adversely impinge upon
existing costs and benefits in the case of incomplete
projects then VGF will not be hit by backlog restrictions
provided the finds are within the allocation for the
concerned area and the revenue model is subject to the
Authority's scrutinyand priorapprovalforthe purpose,
inter alia of confirmation that such adverse
impingementhas notoccurred.

(c) With regard to the cost of Land Acquisition and
R & R we agree that if the funds are expended by
Government then theissue of prioritising backIog area
projects becomes relevant. The Governor's directives
that projects should be cleared firstin back log areas
apply regardless of the component of the project on
which public expenditureisincurred. However, the VGF
argument applies here as well. If the funds are already
included on the costsidein the pre-BOT BC Analysis and
BOT does not in any way dilute the benefits side then
this does not become a new project and if funds made
available axe as per formula they can be expended on
the incomplete projects. Whether this is actually the
case will be a subject of the Authority's scrutiny and
prior approval. Hence, it is not enough for the
Respondent to say that funding will be made available
afterapplying the back log formula. It hasto be ensured
that the earlier BC of the public funding side of the
projectis maintained by the new BCofthe BOT project.

(vi) As regards the sixth and finalissue of stakeholder
participation and the locus standi of the Petitioner's
involvement in the BOT process the Petitioner has
argued that:-

(@) In the context of checking the viability of the
projectinterested organizations and individuals should
be made party to the process of assessment and
approval (written submission on 3rd March, 2008). This
is a matter of public interest and stake holders like
farmers, NGOs, women's groups, other local groups
and activists should be involved. The state water policy
requires stake holder participation and the Authority
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has to actin accordance with the state water policy. The
Authority has to ensure judicious equitable and
sustainable management of water resources and
enhancing stake holder participation willensure equity.

(b) TheRespondenthasarguedthatthefinalauthority
forapproval and handing over of BOT projects is that of
the Chief Secretary's Committee set up under the GR
dated 21-3-2006. Hence no third party like Prayas or
the Authority can be involved in the process and such
precedents will affect established procedures and lead
to complications. Since the beginning the BOT process
has been transparent and involvement of outside
agencies is never allowed in any bidding process in
Government. Assessment of viability is within the
purview of Governmentand the question of dual control
overthe process does notarise.

The Authority is of the view that it is necessary to
disaggregate the issue into two parts. Firstly, there is
the broader issue of determining the design of the BOT
process in respect of incomplete projects like Nira
Deoghar;and secondly, the narrowerissue of selecting
a BOT investor for a particular project to work in line
with the chosen design. The State Water Policy has
laid emphasis on stake holder participation in the
preparation of basin and sub basin plans and user
participation in planning and development of water
resources and operation of water infrastructure
through their legally recognized organizations or
service providers. The Authority is charged with
ensuring stake holder participation (beneficiary
public) when determining the water tariff criteria. The
Respondent hasalreadyagreed thatthe GR dated 15- 7-
2003 needs revision in the light of later developments
like the MWRRA and MMISF Acts. The GR broadly lays
down the policy design of the BOT model and in the
process of revision of the GRitwould bein theinterest of
the Government to invite constructive participation
from stake holders while designing a more updated PPP
policy. Asforthe process of selection of the BOTinvestor
thisisan executiveaction anditis up tothe Government
to decide what kind of expertise it should invite to
support its PPP initiatives. As long as the executive
action is in line with the broader policy design and as
long asittakes care to meetstatutory requirements laid
down in the relevant statutes like the MWRRA Act third
partyintervention may notbe called for.



Inviewoftheabove, the Authority directsas under:-

i) The Respondent MKVDC shall withdraw the
advertisement within 15 days from the date hereof and
shall not re- advertise until such time as the
Government Resolution dated 15-7-2003 is revised.

ii) MKVDC shall approach the State Government
seeking revision in the Government Resolution dated
15-7-2003 addressing the various contradictions that
needto be resolved in the light of the provisions of the
subsequently enacted statutes.

iii) The revised Government Resolution shall further
lay down in clear terms the role of the Authority in the
BOT process. Thiswillinclude:

(a) Fixing criteria for selection of project and the
developer;

(b) Vettingtherevenue model;

(c) Fixing Entitlementofvarioususers;

(d) Allowingpermissiblechangesinwatertariffrates;
(e) Vettingofrevenue modefullyselected forapproval;
(f) Determining whether the project is covered under
the backlog regime prescribed by the Governor's
Directives viz. State of Maharashtra (Special
Responsibility of Governor for Vidarbha, Marathwada
andthe Rest of Maharashtra) Order, 1994;

(g9) Therole of the High Lever Committee vis-a-vis the
Authority.

The Authority directs that the above orders shall be
complied with within 3 months from the date hereofand
MKVDCshallreporttothe Authority regarding the same.

With the above, the present Petition filed by Prayas
stands disposed off.

Sd

ShriA. Sekhar
Member (Engineering)

Sd

ShriA.K.D.Jadhav
Member (Economy)

Sd

ShriAjit M. Nimbalkar
Chairman

Sd

Shri. S.V.Sodal
Secretary
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3.7 News Clippings

Media played an important role in dissemination of
some of the key outcomes of the regulatory
intervention related to privatization of Nira Deoghar
irrigation project. A short compilation of the various
news stories published by newspapers and magazinesis
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included in this sub-section. The first advertisement
published by MKVDC for inviting expression of interest
and the nextadvertisement published for withdrawal of
the same by MKVDC (in adherence to MWRRA order) is
also givenattheend of this compilation.

The Indian Express, 20th November 2008, Pune

State plan to privatise Nira
project put on hold

EXPHESS NEWS SERVICE
NCVEMBER 19

THE Maharashtra Water
Resources Regulatory Au-
thority (MWRRA) has put a
hold on the state govermment
pian 1o privatise the Mira De-
oghar Project on a BOT ba-
sis.

In a press release from Re-
somarces  and  Livelihoods
Giroup, Prayas, the body that
challenged the Maharashtra
Krishna Valley Development
f.".i‘rr[.lum!l.hﬂ {MEVIDC) de-
cision to privatize the MNira
Deoghar, the MWRRA or-
der is gquated, “The respon-

dent MEVI. shall with-
draw the adverticemcont
(imviting EOI from prospec-
tive developers fof privatiss-
tiom of Mira Deoghar) withim
15 dsys from the date hereol
and shall not re-advertise un-
til such time as= the zovern-
ment resolution dated 15-07-
MHIR B revined ™ )

The order was issued on
November 10 and was re-
ceived by Prayas on NMovem-
her 15,

The privatisation was
based on a state water policy
declared in 2003 thot ac-
cepted the policy of partici-
patuon of private mvestors in

development of warer rc-
source projects.  Prayss hoas
said that the MEVDC was
trying to initiate privatization
without taking due congni-
sance Of the powers aod func-
tions of MWHEA.

“Thiz could have led 1o
un-regulated privatisation of
the irrigation projects, with-
out any scrutiny by indepen-
dent cxperts or members of
pul:lic,” the press note said.

& said that this was
first petition bofore the water
repulatory authority, which is
the first of a kind in India
The petition was filed on Jan-
uEry 15

DNA, 20th November 2008, Pune

Nira-Deoghar dam privatisation
plan runs into rough weather

Amend water
TresOUrces
privatisation norms,
regillaory agency
tells atate

o Al abhoam. Mk

Ialsrashma Krshna Yalley e
welopment Corporellof's
INCECV DS gdan to padeariae the
Rira-Uenghar dom peaseck {6
P bt b vuo Sl roegla
wendler' wille the regilacors
agery directing the stote tofarse
amend . e owater fesduirces
privils atlon norms

up i Mabarsshies
ruidrii

Heturday; the Auathorily askad

Thigisthefirsevrrruime e reigation depaitoeail 10
te rhe Mabarash ica Wialse Toe-  sigsend the orighbaa] gosernmsent
snurces Tepolatoes Anthoritysor  reaslution. issuod ono July 15,

S0E2, oon bhe subfect of pryvatias
Confr cthis o sesuee sec. o ob its seatar resmaree: 1
% ‘DA Oa wes beged on this GROTwl e

MEWDC has =sued oo peblic no km,  the
on on Septem ber T, WK, bmeit
ing sxposasicas of Inlerest froin | camplete the remaining B9
_E-rma!a aonfractars for complar. work, For thls, MEWVIH sstl-
ng the ennstrismion of the dam
s el dos ELETRIET IETROTRS.
Tl Purve-tazed HGO, Prayas,  privase bids,

had petitioned the aathoriry
SEAINET Tha propnsed Jrieatisn-
oo plans of the MEVTH of the
pruieel oo s=varal gicinds.
Bachin Werghedeof Proyns told
Db Wi had paineed ot issues
Al wiler tanedlTe Ane ™ ealating
dealepreant DACKINR of vy
regbons of Maharpahira that
have tobe boros Lo i for
Ireigation projecms.”

MEAVLL hod skitedd thot b5t
ol the e sErmetion Work on e
Mive-Desgliy datn was alveady
eornlcted naing staen funding.
Privats conbraclor bide wara
SOl to eoaeTrnet En supply
Aamale torally mopsuring 163
enLly wiler
distribuathon natwork and to

manted & cost of TN erore Lo
Seprembor 2007 whon 1 invited




The Times of India, 21st November 2008, Pune

Setback for Nira
irrigation project

Regulatory Body Tells MKVDC To Put On
Hold The State Govt's Privatisation Plan

TiLIFS MEWS HETWORR

Pune: The sinte government's
plan to privatiss the Mira The-
Vghur irrigation poogect i Pane
dictrict has received a sethack
s Thie Maharashira Water Ra-
suurtes Hegulatory Avthoriby
(W LAY has ordeced (s Ma-
harashira Krishna Valley e
veloparian Corporation
TMEVLDC) to ot the move on
hoid 1l certnin viral isswes
ware addressadd

MWRRA was establishod
2 and given responsibillt-of
repulating the water resources
soemse indicious, squitable,
and sustainable managemeanl
and allocation of waler re
sources in the stata

et The advertsement refarmed
L gover monl resulutiom (GR)
passed by Lhe stale governrmen
i K fur privatisation of -
rigad boil prrajects o o 0T Ba-
si= e slale water polloy de-
clared in 2003 had ancepred the
policy of participation of prel

wiiE InveRthTR in davelopment
of WAreT reanurcs prjects.

A detailed analysis of the
adwertisement 25 well as the GH
carri=d out by Prayas revealed
thot there were serions cone-
tradictions in prowisiona ot the
GR visa-vis provisions of
MWHRA Acl “Far eeampla the
GR gawe certain poveera relat-
e toownter tar it amd daciziom
Abont digtribution of warer 1o
privale develaperds, In oonbrasy

Ljal]

Tl miwin funetlons of the
anthority inciode-dotermining
ghares of warer allotted to dif-
farent users and sotting tarill
syeteme and detorminlng wa-
ter tarifs. The Basources smwl
Liveliheods (Beliy Group of
city-basmd Pravas filed a peti-
tican in Janitery 2008 before the
IWEEA challsnging the pro
poged build-operate tromsfor
(ROTY Based privatisation of
the Nira Decghar Lryigation
progect initated by MITVTH,

Astatement faanesd by Sobh-
odl:. Wagle sl Sachin
‘Warghade from Prayas said the
MENYDC ssued an advernise
ool in September 2007 o
Liiwitlaig expismemion of mebest

L BOD v prospective develop
e for privat sation of the prog

to-this, the said poaners are vist
od with MTWRREA os pot the law,
Giving such unlaterad powers
o prrivats developers W detrl-
merntsl ta puhlic mierest, Wa-
ehe and Warghade staiel.
Furither, the sdver] mesiment
hid ot even make a gingle men-
thon of MIWREA as a regulatn-
ryauthoi ity Sor wolcr reanirmad
iz the state Thos, MEVDE whs
fring to initiate privatisarion
without taking duc cognisance
af . e powers il Punetions of
WA, "This could have led
o un-remdsied provatisstbion of
the trrigatiom progects, withood
any scruliny by independent
oxperts or members of public.
Thig winilil coarta I'_r['.!.- have an
adverse wfect on e prablic in-
rerest 1 such acruciol matter”

Wagle and Warghade satd.

Further, it wos feared et
the privatizallon process in
this case woilld sl @ T jove
dejwe to follow in case nof oth-
er pendling projects in the wmme
and beyomed. Henee, 10 was nee-
exsary o challanpe varioos aa-
pitls of the proposed privati-
sation procass for this project |
and ansure that public inter '
el s ol compromised at any
caoal, Thed statead.

" Eacserytpally; throuph the pe
tivion, P'ravas challenged the
privatission procsss proposed
by MEVDE and soughl cor-
rectiva nctions o the floawed
advartisement pul up by
MEVDC, Forther, It sought ac
tive participatiop of inde-
pendent eXperts and sialke.
helders iy the process of seruifi-
ny of the privatisation pro-

al,™ the statement szl

I fbs pert ition Progyes seoght
to achilove ths somewhal Lmit-
] vhjoetlve of estublishing
MWERRAS active role [n regu.
Luting Uha proposesd prival ss-
Linn prooess andd therehy mek-

. g the proposal for privabisa

bon open for public scratiny
Y is syrpacted That apen priblic
serutiny of privotisation pro-
posal will not only help estals-
[ah publis cantral on the poi
watisation process bat it inay
Al=o help in challenging the
very propossl] for privabisstion,”
the stdtement suld.

In its order 1ssued on Mo-
vember 10, the MWREA Ras
asled the MEVIC towithdrew
the adverlisament about Nirs
Devghnar within 15 days fiont
tha dare harest and not re-ard
verrise unti such time as the
G dared Movember 15 2000 1s
revised

It alzo asked the MEAVTIC to
appioach the government
secking revison in the GR ad
dressing variogs conradie.
Livns that needed o bo o
sulved in the Lght of Uwe pro-
vidions of the subseguenily
pracked stafiies e MWRHRA
furthar said that the revised
G shal! fuorther I3y dowi i
clear termas the rode of e au
therity in the BOT process,
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Outlook, 16th February 2009, New Delhi

[+ Saikat Datta - Fure

§ sales g, (his one was

surely bound to evoke a

ereat deal of incredulity:
the Maharashtra government

was looking for buyers for the

Mira tiver. And & mega frrigation pro-
jees to boot. Lut that has been mm= nn
hold for nowe In alaadmark udpement,
the Maharashora Waser esonrera R
ulatery Anthority (vwiea) hes asked the
state pavermment T dofer the sale, Tis
1 page frdgerent, delivored ofter heg-
ring & petition from Pune based mu
Prayas, rafsed sovernl questions ubaal
the wiability of auch o sale and <he
implieatiany of ralbng such o conrse,

At 3 time when privatisotion of nata-
al resoirrecs i3 the bummword, the pro-
oosed sale of the Mireand the Deogarl:
irrigarion projeer olmost went unnwli-
ced, Onifoak hrale the story 1o 106 Dee-
ember 17, 2007, issde (Ry 1000 Srured 4
Fiver Ts Yhurs), domiling how Miba-
raahira warer resouroes minister Ran-
roje Noik-Kimbalkar wes keen to sell
208 im ot the projects vigiat bank canl
ond 21 Jam ol the left bank canal to
developers. The swate government hed
rum it of muney o complece the irri-
gation project, sarted in 1984, and
motrred Jarpe (okL overrdns,

Withu sesbricdea ouspending on lrsi=
gartion prrujects in western Maharashtea
(Mirn Juwe thiosgh Pune and Sztara
districs], Malk-Ximbalkar took the
unprecudenied step of selling the rives
anl ban g over the riparian righ=s to
a private developer ln 2000-UL i was
estimabed that it cequired b5 970 crare
to coraplete the irrization prodeer.

But how would the privere company
recov its invesmment when the pen
ieet's chiefaim was to erigare farmland?
Would itmeza that farmers woiild hmic
o pay excrbitancweater chargos fxed by
the company? Wioule the govermment
pay for the acquisition of the and nee
sssary to set up irrlgation infrasrietars
by the privare player? Tf =0, wonlld auch
privatisation nene frthe prihlic?

The advertisement {nviting rors hod
srated thar“the investment mede by the

"-." Fotaion Vs B e Gl
Moyailunys Asrheriial
|

—_ —————
e —

= el
rafpdn fnipl 1 FE
B T AR AP

ik wHE
el
TN L

o

i ey of FRART

EVERYONE’S NIRA

Outlook’s river-on-sale runs a happy course

developer/conaortium i3 supprscd o
ae recovered thronizh warions menns,
viz, levy ofwoates ehargss “nr {reigntion
and dosnestis ge, Asherics dovelup-
ment, tomsism acrhities oo

Adter deliherating on questons raised
by Trayas, the nreza decided the state’s
adwvert sowent imviting noos wasa't ueid
encugh. Tt nered rhe win's orgument
that the ad was deliberamely slenton the
eormadirting bereeon the sale of the
river ama Puild=-Opemte Tronser (pu)
lasis ond the provisions af the hwika

Pz - |4 e

3 e
R MakUriweny B L

—

Act, Fir instance, how could the private
developer decide any hike in tariff ofthe
gupplivs warer when thiswas the exdlu-
sive Jozain of the Mwra? Keeping the
inileresis of citizens o nind, the auther-
ity linaly cecided to pass an ordep
whicie delivers a decisive blaw ta t]ﬁ"
sale ol precicas natural resource.

Suys Sachin Warghade, who perio-
ued aowzs on behalf of Pravas along
with Dr Subodh Wagie: “This [sa sig-
niflcant judgerens ‘The state was try-
i Lo privatise the river hy bypassing
the regulatory surthority With this
order, citizens will now kave o voice in
all policy decisions in the water sector”

Ireidentally. MNirs was nnt the first
civer to ke poit on sale Chhmtisgork's
privatisation of the Sheanath roised
hackles in 20032, Burethe Wirn Depgarh
proposal beats it in teems nfaheer mugr-
nitude. At araly ‘gnearly 220 kmoof the
cana] meant far ferl grting neorly 42,000
hectares. The Chhzrmisgorh govern-
ment, it eomtrast, had otfered only 23
km along the Sheonath.g
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Down To Earth, January 16-31, 2009, New Delhi

Iinordinate delay

CHIGHE RS MWAL Marmsal e

FTARTIT in 1984, the vet to be completed
Mira [ecghar irmgation project m
Mabarashtra has Tun into rough wea-
ther. A recent judgement by the three-
member water regulatory authority has
prton bald the privatization of the pro-
jectin Bhor taluka, Mane district,

Abmed at lrrigating 45,000 hactares
the project when comceived was to cost
Bs 62 crore, By 2007, the state govern-
ment had spent over s 451 crore om the
projecl, whidh refmained Incamplete,
Ancthcr Re #70 crore was requiced to
finish the project, damed fresh el
pstimates, What remained was 5 per cond
ol dam construction and 164 km of
canals, A water distribution network also
had 1o he pur n place. With state cotlers
drying wp, Maharashtra needed an
mvestmien! of Rs 36,630 crore Lo com-
plete its over 1,200 imoomplele projects.
The governvient decided to seck private
participation theough an advertisement
iwsuecl i September by the Mahamshten
Krishna ¥alley Development Carpord
tion (MEvDC]), 8 state bodw.

The recent judgement forced the
corporation t withdraw its advertise-
mient on Tecember 17, But the regulato
ry authoriry's order 15 in conflict wath 4
government resolution, which allows
private sector parbicipation o such pro
jects (see box Wha golls the shoats).

In Mira Deoghar the role of the
private plaver was to complere the
canstruction of the dam, build canals
and put in place a water distribution
networle In return, the private player

Who calls the shots?

wotld be-in control of the dam: and
15 water,

After the adverlisement was puls
lished, Prayas; a non-profit in Pune,
sonphl  the  intervention of  the
Maharushira Water Resources Regula-
tory Anthority. Tnits petitien in Janudry
2008 Prayas challenged the advertise-
ineil and chaimed it wegs issued without
imvadving  Lhe caathority, mandatory
nnder the Maharashora Water Resour-
ces Regulatory Authority Act, 2005, Tt
alsn asked lor the invalvement of inter-
cotee] paTtics ke waler wser associz
tions, farmers and non-profits, which
stkvic dismissed,

*There is litlle Leansparency ln soch
privects and the government Jacls clari
ty. There is confusion whether o
ernpower the regulatory body or linue
ity siud  Hachin Warghade,
research assnciate al Pravas, But he is
Lappy as the response to the petition
wink positive,

The repulatory authority conductad
a hearing and ordered Mivoc to with-
draw the advertisement and rot Lo re-
advertize until the 2003 resolution was
revised. vkvoo officlals asgued thaet
thedr actioms confurmed Lo Lie existing
law, “The i (expression af inkerest )
advertisement should be considered as A
short Lender police where only MEVDC [5
inwalved, . P advertisement s sup-
pesed to be alrered/maditicd. . the final
hid discumment will be feee from all ambi-
iaities,” e the wrillen eepoit submdt-
ted to the authomty,

The report added that simee the pro-
jecl recerved ddiministrative approval in

rale,”

Regueltory suthority or the governsent resolution? The autherity weonts the resalition revized

i

G

ey 10, FOTEqroer of MRS

B e

R

SARIFED

Maharashrra needs Rx 870 crore more
o codnpdete (e Nirs Deoghar project

1984, a1 should nol be considered a new
project and kept oul ol the adthanly's
purview. The anthority countered the
corporation’s view and said there was
need foc o [resh goonomic review espe-
clally im the light of @ new factor— the
private develaper, whio would beer cogls
wnd secure benefits, This mav impact
the projecl, including water tariffs, the
authorite saub

The autharity was correct in paint-
it ool water tariffs may increase, said
Warghade, "The compaty would like 1o
recover the momey it invests in the pro
ject and earn profits out of it Increased
turiff will divectly impact farmers, Such
a revenue Tslel mesds Lo be serutinized
before approval,” headded.

Why privatization
Ihe state governmenl cane wg with g
Seate Water Policy in 2003 where it
sought the participation of the private
sector wo lindsh incomplete progects, The
resolution laid down guidelines for pri-
vate sector participation on o baild-
aperate-transfer basis

Acvording to state records, as of
March 2007, there were 1,246 moom-
pletes prijocts. =
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The Indian Express, 12th September 2007, Pune

MAHARASHTRA KRISHNA VALLEY DEVELOPRAENT
CORPORATION (MKVDG) PUNE

(Govermment of Mihordhire urded&ding)
INVITATION FOR EXPRESSION OF INTEREST (EOI
S Sajectar OF Cavelopers/Conscilinms
For Gomplation of
flira Tienchar (rigation Projucl On Bat Bess.
This Gowamment of Mahamshiig has epproved
srivilization poboy for the ifgation . prajesis v R Ne BOTIT02
m:—.f;-zv.uz;.'r.1|=--1_ dates 1072000 1o mmplas he devalogment ol
jrigeiion prijecs in  Maheragstm throagh juivete sector pariczalion o
B, Oparate el 'I'I'ul‘rB'EE.’{H'UT'- basis.
aharas: ; &y Evaarenont Carperation (MKVEC Fune £ a
m.jy :u-,-.mm mritrrula* Urder he Makarsshin Act Ky of 188k, VDS
“an been sel up oy o Goeerpent of Mahamste e ke speclal
praisinees Tor gromstcn and nperton ol mgasion projects, Coarrmass Arga
Brsalainenl & Scharias o gansrafion S hyarsoelie anergy o nerness
wter of Kraba River alioeatad 4o the shale of mahareshis nder e
frahng -Wabar Ditpate . Titunal awar; - and- ofbes: allbad ard  imzettal
gelisities, Including Moo cartral 0 this Kristizs Vadey, Nira Llaomtar Brejed)
|5 apa of e maerrrisation suhemios undartaken MEVDC i lale qre. The
pafstruciog of Famis nearing canpkeler e wdal somumnd ares ol e
provert e abiwt 43000 Ha, of pagricullucal 2o, Partofthe Projes '-'.UI'KB'R!I'EI-
aoraleton |
Ve @ ey 10 booel (e Bgoumal developrmenl o U crmmand area |
WMAGIG desiras 10 cornpless Tie paAncie wirk on iES pmjee though
Privale -Sectar Barlicipatla on 80T besis: The pragect comprices- nf
mﬁ.ﬂ-{FLmﬁ Bt 3 T, oanaTUcHon of Mas Car, Distribufion, Sy od
b, e mes TR Tght BeEnk Ganal. TRe prajost @ oaled
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Section 4

Bulk Water Tariff:
Regulatory Intervention through MWRRA
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Introduction

This section includes a compilation of documents of regulatory intervention related to the
process of determination of bulk water tariff requlations. The requlatory intervention was
undertakenin response to the processinitiated by MWRRA. A shortintroductory noteincludedin
the first sub-section presentsin brief the rationale, substantive contents, and the overall results
of the intervention. The subsequent sub-section includes various submissions made by PRAYAS
with the objective of promotion and protection of public interest during the process of
determining tariff regulations. The last sub-section includes the press notes released to media,
and clippings of newsand articles publishedinthe leading newspapers.



4.1 Introduction to the Regulatory Intervention in

Bulk Water Tariff

Background

The Maharashtra Water Resources Regulatory Authority
(MWRRA), in accordance with the provisions of the
MWRRA law, initiated the process of determining
regulations for bulk water tariff in 2007. The task of
developing an Approach Paper on 'Developing
Regulations for Bulk Water Pricing in the State of
Maharashtra' was assigned to a private consultancy
firm. The approach paper was published on the MWRRA
website for comments by the stakeholders. Written
comments were invited on the Approach Paper,
followed by consultation meetings in various parts of
the state. The regulatory authority is in the process of
finalizing the approach paper and criteria for
determination of bulk water tariff *.

This was the first ever consultation process initiated by
MWRRA in the past four years of its existence (since
August 2005). In fact, this process is the first concrete
action taken by MWRRA towards implementation of the
law. Hence, the process and substantive analysis
thinking evolved during this process provide valuable
insights into the publicinterestissues surrounding the
process of water tariff requlation. Manyindividuals and
civil society organizations (CSOs) in Maharashtra,
including PRAYAS, undertook various efforts to ensure
promotion and protection of public interest in the
process and outcome of the regulatory process. The
regulatory interventions by PRAYAS involved making
various substantive submissions to MWRRA on different
critical issues related to tariff. Further, these
interventions were accompanied with other advocacy
related activities like awareness generation and
facilitating evolution of aninformal coalition of CSOs in
the state. The note provides brief introduction to the
process and substantive content related to the
particularintervention by PRAYAS.

Rationale for Intervention

Regulation of economic activities in the sector through
regulation of tariffs is one of the key functions of any
independent regulatory authority (IRA). Since
MWRRA—the first water sector IRA in India—was

undertaking the first-ever consultative process related
to tariff regulation, it was necessary to intervene in
order to ensure protection of public interest. The
process initiated by MWRRA would lead to fixing of
requlations fortariffand hence, itwould haveanimpact
on all future processes and outcome related to
determination of public water tariff.

The process was also found to beimportantin respect of
the possibility of institutionalization of certain
principles for governance of the water sector. For
example, the process of determining tariff requlations
is important in the context of the debate surrounding
the principles of 'full cost recovery vs affordability'.
This particulardebate onthe principles governing tariff
not only has direct impact on the levels of water tariffs
to be charged to various water users, but the debate is
also importantin the context of the larger issues such
as the 'equity and human rights' dimensions of water
sectorgovernance.

The fundamental lacunas (such as the neglect of the
'equity’' principle) in the Approach Paper prepared by
the consultant provided additional impetus to
undertake intensive analysis and regulatory
intervention ontheissue.

Processes and Activities Conducted

The TOR for the consultant to prepare the Approach
Paper was circulated by MWRRA for consultation. This
became the starting point of the subsequent analytical
workand regulatoryinterventions related to bulk water
tariff. The analysis of the TOR resulted in two written
submissions forwarded to MWRRA on the process and
content of the TOR. Detailed analysis of the issue was
undertaken only after the draft Approach Paper was
uploaded on the MWRRA website for stakeholder
consultations. The analysis of the Approach Paper in
various stages resulted into five written submissions
made to MWRRA.

Apart from the analysis work, it was found necessary to
undertake intensive awareness generation activities to
facilitate wider debate, discussions, and interventions

At the time of publishing this document MWRRA had prepared a summary of various comments and suggestions made by

various stakeholders.
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by CSOs, especially the farmers' organizations. A state-
level awareness and consultation meeting was
organized on 19 January 2008. The meeting was
attended by about fifty participants, representing
various social organizations, NGOs, individual experts,
and farmers' organizations. The meeting was successful
in providing a platform for collective analysis and for
planning relevant responses on the Approach Paper. A
collective submission was prepared on the day of the
meeting and submitted to MWRRA. The group of CSOs
and activists decided to meet the MWRRA officials to
share and push for the demands emerging from the
analysis of the Approach Paper. Accordingly, a meeting
was held in the MWRRA office attended by the
chairperson and other two members of the MWRRA.
Serious concerns with respect to the 'equity' related
issues were raised by the group of activists and CSOs
during this meeting. The need for more transparentand
participatory process necessary for 'empowering' the
water users was also emphasized during this meeting.
An important outcome of the meeting was the
acceptance by MWRRA to undertake nine consultation
meetings with stakeholders instead of the originally
planned four meetingsacrossthestate.

The group of activists and CSOs also held three press
conferences to provide wider publicity to the 'equity’
related concerns. Subsequently, members of the group
undertook various efforts individually and jointly to
organize and help various stakeholders to raise their
concerns on the issue of water tariff. The PRAYAS team
participated in ten different meetings organized by the
stakeholders' groups in various parts of the state. A
small booklet comprising the summary of the Approach
Paper and analysis of the same was published and
widely disseminated by PRAYAS. In accordance with the
decision of the group of activists and CSOs, a pamphlet
was also published to help individuals and groups to
understand various 'equity' and 'empowerment'
relatedissues and develop theirwritten comments to be
submitted to MWRRA during the consultation meetings
organized by MWRRA. A team of PRAYAS members
attended each of the nine consultation meetings
conducted by MWRRA and took various efforts for
awareness generation. Articles on critical issues
pertaining to public interest were written by members
of PRAYAS teamand got published in a leading Marathi
newspaper. The team also helped a television news
channel to develop relevant content and a 'feature’
showontheissue.

After the first state-level meeting, the group of
activists and CSOs came together for two more such
meetings to discuss the follow-up actions with regard to
tariffissue and also other water regulatory issues. The
group continues with these efforts of analysis and
awareness generation related to the subsequent
process of watertariffregulation.

Substantive Content of Tariff Related Intervention

The approach paper prepared by the consultants and
put forth for consultation by MWRRA provided the
glimpse of the direction that the MWRRA would take on
this issue. The analysis of the approach paper clearly
showed that the socio-politically relevant principles
such as 'equity', which have been accepted rightin the
preamble of the MWRRA law, have been totally ignored.
The draft approach paper clearly provided the push
towards reduction of cross-subsidy by increasing the
tariff for agriculture and domestic use to a very high
level as compared to theincrease in tariff forindustrial
use. Forexample, theillustration givenin the Approach
Paper showed that by application of the approach and
methodology suggested in the Paper, the industrial
tariff would increase by only 5%, while the tariff for
agriculture and domestic use would increase by 39%
and 49% respectively. While ignoring the 'equity'
principle, the draft approach paper also provided no
concrete proposal for integrating the principle of
'affordability' as the primary approach to water tariff
determination. For example, there was no
consideration to the low economic capabilities of small
and marginalized farmers nor was their any such
affordability related considerations in tariff for
domestic water use by the poorand vulnerable sections
ofthesociety.

Anotherfundamentalflawintheapproach paperwasits
total neglect to the requlatory role of MWRRA with
regards to improving the efficiency and efficacy of
water resources as well as the financial resources that
are utilized for development and distribution of water.
There was no procedure envisaged for technical
validation of various costs and other data that would be
used in tariff determination nor was there any attempt
toevolvethe norms forservice quality.

On the front of the process of preparing tariff
regulations and fixing tariff, there was no serious
attention to develop mechanisms for transparency,
meaningful and intense participation, and ensuring
accountability. In absence of the Conduct of Business
Regulations (CBR) for its own operations, the MWRRA
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had asked the consultantin the TOR to prepare at least
CBRs for subsequent process on tariff determination.
But, the approach paper did not include the CBRs for
tariff process, nor did MWRRA emphasize on the need
forthe same. Based on the recommendations by PRAYAS
and other organizations, MWRRA accepted in the TOR to
publish the entire approach paper in Marathi language
along with the English version. But the consultation
process began with only the English version of the
approach paper available to the stakeholders. After a
lot of demands and pressure from PRAYAS and other
CSOs, the MWRRA came out with a short summary of the
approach paper in Marathi, which was found to be
unreadable even by senior-level retired government
officers from the water sector. As per the original plan
of MWRRA, only four regional consultation meetings
were organized to cover the entire state of
Maharashtra. Thus, it was found that the regulatory
process around the issue is not at all empowering the
common citizens and, especially the rural and agro-
based communities to actively raise their concerns and
demands.

Based on this analysis of the process and content of the
approach paper, PRAYAS and other CSOs raised various
demands on the three aspects of tariff requlation, viz.
equity, efficiency, and empowerment. The various
submissions made by the group of activists and CSOs,
individually as wellas collectively, emphasized the need
for integration of these crucial aspects in tariff
regulations. Even various participants of the
consultation meetings, especially farmers' groups,
picked up this thread of analysis to raise their concerns
before MWRRA.

Results and Outcomes

Though the process of determination of tariff
regulations and fixing the tariffis not complete, there
are certain positive outcomes of theintervention which
built the foundation for further pro-people
interventionsontheissue.

It was found that written and verbal submissions were
made by various stakeholders, including common
farmers, during the consultation meetings conducted
by MWRRA. The pamphlets disseminated to participants
of the consultation meetings held by Prayas were widely
used by participants and their colleagues in developing
their own submissions. The pamphlet was also used asa
'stand-alone' submission by the participants. It needs
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to be noted that a significant number of submissions
presenting analysis and arguments of high quality were
submitted to MWRRA from across the State, as outcome
of the efforts for awareness generation and public
education done by PRAYAS and other organizations in
the state. This resulted in what could be called as an
analytical offensive to protect and promote public
interest in the process of determination of bulk water
tariff. The media played a criticalrolein facilitating the
reach-out to a large audience and developing a critical
discourse around the issue. The comprehensive
knowledgebase generated during this process will be
very vital in evolving future analytical content and
positions.

The collective process with various CSOs and activistsin
the state conducted by PRAYAS also played a key role in
enhancing the analytical offensive and intensifying
interventions. The collective process immensely
contributed reach-out to various parts of the state
including certain rural pockets. This led to considerably
higherandintenseinterventions by stakeholdersinthe
MWRRA's consultation meetings. The meeting of the
group of CSOs and activists with the MWRRA top-
officials and the acceptance of MWRRA to increase the
number of consultation meetings was instrumental in
achievingthisintense participationandinterventions.

Another concrete area of influence was the preparation
of TOR for consultancy for preparation of the Approach
Paper. Various submissions made by PRAYAS and other
CSOs in this regard led to acceptance of certain
progressive conditions in the TOR. Publication of the
approach paper in Marathi language, preparation of
reqgulations for the process, stage-wise review and
approval process are some of the conditions that were
included in the final TOR owing to the intervention by
PRAYAS and other organizations. These conditions,
though not met fully by the consultant or MWRRA,
provided an important leverage for critical assessment
ofthe proceduralaccountability of MWRRA.

The process till now has led to attract attention and
generate interest among various stakeholders about
the issue of bulk water tariff regulation. The level of
awareness and analytical capacities created during this
period will play an important role in the future
interventions for public interest protection in not only
tariff process butalsoin otherregulatory matters.



4.2 Analysis of Draft TOR for Consultancy to Prepare
Approach Paper: Submission One

Introduction

In accordance with the Maharashtra Water Resources
Regulatory Authority (MWRRA) law, the regulatory
authority initiated the process of determining
regulations for bulk water tariffin 2007. A decision was
made by MWRRA to assign the task of preparing an
approach paper on bulk water tariff requlations to a
private consultancy.

The draft of terms of reference (TOR) for this particular
consultancy was circulated by MWRRA for comments
from stakeholders. Accordingly, a note was prepared
and submitted to MWRRA as part of the official
consultation process. As per the draft TOR provided by
the MWRRA, the was also to prepare a draft tariff order
[section 2(14) of the TOR]. Hence, the comments and
suggestions provided in this note are applicable to the
process of preparing draft regulations as well as a draft
tarifforder.

A request was made to MWRRA to prepare a report
listing all the comments and suggestions it received in
this regard—along with the reasons for accepting or
rejecting each suggestion—to be published on its
website.

1. Public Participation in the Process of
Preparation of Tariff Regulations

The MWRRA should ensure that there should be
continuous and meaningful public participation in the
process of preparing the requlations and tariff orderfor
bulk water tariff. The participation should not be
limited to the stages of preparing the TOR or at the
stage of finalizing the regulations. Instead the
participation should be seen as a continued process in
allthestages ofthe consultants work. The participation
should also not be limited to seeking inputs from
certain groups of experts. Rather, the participation
should be broad-based involving all possible
stakeholders and all the citizens who are willing to
participate in the process. In this respect, we are
proposing the following steps for public participation
inthe process of preparing the tariff requlations:

1.1 Allinformation related to the TORand the contract
should be made public and comments and suggestions

should be sought from all the stakeholders. This can be
done by publishing the notice of inviting the comments
on the web and other media like newspapers.
Participation by all public should be sought in this
mannerinthefollowingstages of the work:

a. DraftTOR
Draft Contractwith the Consultant

Draft Reports of the 'Review and Assessment' of
various aspects as mentioned in the sub-section 1
to9 ofsection 2 of thedraft TOR

d. Draft Approach Paper on Methodology for
determining tariffas persection 2 (11) of the draft
TOR

. DraftRegulations
f.  Draft Tariff Order

1.2 Public participation on some of the crucial aspects
ofthe work by the consultant should be sought through
face-to-face public hearings. To this end, public
hearings should be organized in at least five different
regionalareas of the state. Such public hearings should
beundertaken forthe followingstages:

a. Draft Approach Paper on Methodology for
determining tariffas persection 2 (11) of thedraft
TOR

. DraftRegulations
c. Draft Tariff Order

1.3 A 'Stakeholders' Committee' comprising civil
society representatives should be formed. This
committee can work as a reference group forthe MWRRA
as well as the selected consultant. The MWRRA and the
consultant should share the progress of the work and
seek feedback and suggestions from this stakeholder
committee on a continuous basis. The Stakeholders'
Committee may also play a key role in assisting the
MWRRA and/or the consultant in achieving wide-scale
public participation in the process of preparing the
regulations. The Stakeholder Committee should be
involvedinthe processrightfrom:

a. finalizing of the TOR and preparing the contract
document,

review ofthe plan ofaction by the consultant,
periodic (quarterly) review of the progress of work
by consultant,
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d. review of the draft outputs produced by the
consultantand

e. facilitating wide-scale public participation in the
process.

1.4 All related reading material (like draft TOR, draft
contract, other draft reports) issued by the MWRRA or
the consultant for comments and suggestions from the
public or any other group should be simultaneously
made available in the local Marathi language. This is
necessary to ensure the participation of all
stakeholders especiallythefarmersand other groups.

1.5 The consultancy assignment should include the
work of simultaneously producing the draft reports in
local Marathi language. The large-size reports (more
than 50 pages) should also be made available in the
form of the abridged version (10% of the total size of
the report) in the Marathi language (the full-report
should also beavailablein Marathi).

1.6  The period for response by the public should not
be limited to 30 days. Considering the complex nature
of the regulations for water tariff there is a need to
provide adequate period for the civil society to
comprehend the draft reports or regulations and
organize their thoughts and articulate the same.
Hence, the period for response by public in any type of
consultationshould not be lessthan 60 days.

1.7 A 'synthesis report' should be prepared after
every process of seeking comments and suggestions from
public or any other groups. The synthesis report should
include summary of all comments and suggestions
received. The synthesis report should also include the
reasons for inclusion or exclusion of each comment
/suggestions bythe MWRRA and/or consultant.

1.8 The consultant should be assigned the work of
review and assessment of the norms and procedures for
public participation adopted / followed in the
processes related to tariff and in making other crucial
decisions in different sectors in India and in other
countries across various sectors. This task should be
included in the list of various issues assigned to the
consultant for review and assessment as given in sub-
section 1to 9 of section 2 of the TOR.

1.9 The MWRRA Actincludes a concrete provision for
public participationinthe process of establishing water
tariff system [refer section 11(d)]. Hence, all above
suggestions related to public participation in
preparation of requlations on bulk water tariff should
beincluded as partthe TOR and the Contract Agreement
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with the consultant. This will ensure the compliance of
theparticular provisionintheact.

2. Transparency in the Process of Preparation of
Tariff Regulations

The State Water Policy emphasizes on evolving a
transparent system of water tariffs (section 4.4, State
Water Policy). The MWRRA is required to work according
to the framework of the State Water Policy. Based on
this policy guideline, it is necessary to establish
transparency in water tariff right from the process of
selection of consultant to the final Tariff order. The
followingarethe suggestions on ensuring transparency
inthe process of preparing tariffrequlations:

2.1 The process planned for different stages of
preparing the tariff requlations should be made public
prior to its implementation by publishing the same on
the web. In particular, the process for following stages
should be made public by the MWRRA and/or the
consultant:

a) Work plan including the schedule of various
activitiesto be conducted by the MWRRA

b) Selection of consultantfortheassignmentand the
final agreement or contract with the consultant
including the criteriaand schedule of payments

c) Work plan including the schedule of various
activitiesto be carried out by the consultant

d) 'Reviewand Assessment' of various aspects by the
consultant as mentioned in the sub-section 1 to 9 of
section 2 ofthedraft TOR

e) Preparation of Draft Approach Paper on
Methodology for determining tariff as per section 2
(11) ofthedraftTOR

f)  Preparationof DraftRegulations
g) PreparationofDrafttarifforder

2.2 The documents related to the actual process
executed in various stages of preparation of the
regulations and tariff order should be made public by
publishing the same on the web. In particular, the
details of the following should be made public by the
MWRRAand/orthe consultant:

a) Report on the selection of the consultant
(including the details of the assessment of the bidders)

b) Report of the periodic progress of the work by the
consultant

c) Report of the periodic performance review of the
workdone by consultantand reviewed by the MWRRA



d) Execution status reports and review report of the
process of public participation conducted by the
consultantand/orthe MWRRA

e) Report on the process of finalizing the drafts
delivered by the consultant

2.3 The consultant should make public all the
elements of the knowledge base used (like documents,
literature, notes, interviews relied upon) while
executing the assignmentincluding the comments and
feedback from any group or individuals. This resource
base should be properly indexed and organized into a
registry in such a way that the same can be easily
accessibletoall.

2.4  The consultant should be assigned the work of
review and assessment of the norms and procedures
related to establishing transparency in tariff systems
followed in India and in other countries across various
sectors. This task should be included in the list of
variousissues assigned to the consultant for reviewand
assessmentas givenin sub-section 1to 9 of section 2 of
theTOR.

2.5 Every task assigned to the consultant should
have clear-cut deliverable(/s) along with adequately
articulated specifications of the deliverables. This will
enhance the transparency in the expectations from the
consultants. The deliverables for the task of review and
assessment of various aspects of the water tariff [refer
section 2 (1 to 9) of TOR] assigned to the consultant
through the TOR does not mention the specific
deliverables. Each of this review and assessment should
conclude with well organized review and assessment
report.

2.6 The consultant should be asked to explain (in
adequate details) how the policy and other
guidelines/principles (refer section 3.1 of this
submission for list of some of the principles) have been
addressedin each of the deliverables of the consultant.
There should be a separate section for such an
explanation. This will enhance the transparency of the
deliverables of the consultant towards the important
guidelineand principles.

2.7 In pursuance of the policy guidelines on evolving
transparent water tariff system (section 4.4, State
Water Policy), all above suggestions related to
transparency in preparation of regulations on bulk
water tariff should be included as part the TOR and the
ContractAgreementwith the consultant.

3. Approach Paper on Methodology for
Determining Tariff

Itis envisaged in the draft TOR that the consultant will
prepare an approach paper proposing a methodology
for determining the tariff. This is one of the important
stages of the process of preparing tariff requlations.
The approach paper will be a crucial document that will
form the basis for preparing the draft regulations. The
following are suggestions for the TOR related to this
approach paper:

3.1 The approach paper should be seen not just as the
paper elaborating the method for tariff determination,
but it should also be seen as a paper elaborating the
tariff philosophy or principles. The tariff philosophy or
principles are the accepted substantive guidelines that
shall govern the tariff systems as a whole. Hence, there
should be two clear-cut parts of the approach paper, the
first part presenting the tariff philosophy or principles
and the second part presenting the methodology for
tariff determination. The methodology presented
should also be justified on the basis of how the
particular method reflects the substantive guideline
articulated in the tariff philosophy and principles.
Among other things, the TOR should specify the
following guiding principles for elaboration by the
consultant in the first part of the proposed approach
paper:

a) The principle: 'Judicious, equitable and
sustainable management, allocation and utilization of
water resources (this guideline comes from the very
preamble of the MWRRA Act). This particular guideline
have direct and indirect impact on the water tariff and
hence needs due consideration by the consultant in
pursuance ofthe MWRRA Act.

b) Theprinciple: 'to create enabling environment for
better and more equitable and productive water
resources management in an environmentally
sustainable manner to promote growth with reduction
in poverty and minimizing regional imbalance'
(mentioned in the section 1.3 of State Water Policy as
the first prong of the five prong strategy of the state
water policy).

c) The principle: 'full recovery of cost of irrigation
management, administration, operation and
maintenance of water resource project [as mentionedin
section 11(d) of MWRRA Act]

d) Theprinciple: 'the person who pollutes shall pay'
[as mentionedinthesection 12(5) of MWRRA Act]
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e) The principle: 'a person having more that two
children shall be required to pay one and half times of
the normal rates of water charges fixed'. Though this
comes from the MWRRA Act itself, it is really a
regressive—as it penalizes the victims of certain socio-
cultural and economic processes—provision that has
potential to create political turmoil. So special effort
should be made to evince guidance from the
stakeholders (especially public) on implementation of
this provision.

f) The principle: 'recovery of all or a portion of
capital costs of the infrastructure (as mentioned in the
section 4.4 of State Water Policy) or the principle of
recovery of capital cost with interest (as mentioned in
the section 10.1 of State Water Policy) as part of the
financialand physicalsustainability.

g) The principle: 'prudent capital cost or capital
investment'. This particular principle becomes
especially important in the light of the principle of full
cost recovery of capital costs as mentioned in the state
water policy. Also, the capital costs have direct
implications for management, administration of
irrigation as well as operations and maintenance costs
of water resource project (which has been accepted as
the principle in the MWRRA Act). Hence, due
consideration should be given by the consultant to the
principle of 'prudent capital cost/investment' as part of
pursuance ofthe state water policyand the MWRRA Act.

h) The policy guideline: 'In order to alleviate the
impact of tariff charges on those (who are) unable to
pay, the state may allow cross-subsidies and allocate
government funds' (as mentioned in the section 4.4 of
State Water Policy) and also the policy guideline that
the 'subsidy on water rates to the disadvantaged and
poorer sections of the society shall be well targeted and
transparent (as mentioned in the section 10.1 of State
Water Policy)

i) The principle: 'cost effectiveness of the state
water services (as mentioned in the section 10 of State
Water Policy) including the principle of 'optimizing the
cost of service and maintaining transparentaccounts of
the amountand sources of revenues and costs and their
allocation to various functions and services'. This
particular principle will have the direct impact on the
water tariff. Hence, in pursuance of the state policy,
this principle needs to be given due considerationin the
tariffrequlations.

j)  Theprinciple: 'transparent system of water tariffs'
(asmentionedinthesection 4.4. of State Water Policy)

114

k)  The principle: 'public participation in the water
tariff system [as mentionedin section 2.2.1 of the State
Water Policyand section 11(d) ofthe MWRRA Act]

l)  Theprinciple of 'linking water rates directly to the
quality of service provided' (as mentioned in the
section 10.1 of State Water Policy). In the light of this
principle, the consultant should also be assigned to
review and assess the norms and procedures linking the
quality of water services (including the quality of water
supplied through the service) with water tariff that are
adoptedinIndiaaswellasinothercountries.

m) Tariff principles—that are adequate and
appropriate—should also be elaborated for giving due
consideration to situations of water scarcity or
economicdistress suffered by any community.

3.2 Apartfromthetariffprinciples mentioned above
(in section 3.1 of this submission), the consultant
should also be assigned to review and assess
'progressive’ tariff principles that are followed in India
as wellas other countries. Here, the term 'progressive'
implies that the principles striving to protect and
promote the public interest, which would primarily
include the interests of the poor and disadvantaged
sections of society as well as the broader and long term
interests of society such as environmental protection
and ensuring equity.

3.3 The approach paper comprising the above
mentioned two distinct parts should be reviewed and
approved by the MWRRA. The consultant should work on
the second part of the paper comprising the tariff
determination methodology only after the MWRRA
approves the first part comprising the tariff philosophy
orprinciples.

3.4 The consultant or the MWRRA should follow the
process of public participation and transparency as
mentioned in the section 1 and 2 of this submission
duringreviewand approvaloftheapproach paper.

3.5 The approach paper prepared by the consultant
proposing the methodology for determining tariff
[refer section 2(11) of the draft TOR] should also
include illustrative calculations for determining tariff
based on different methods proposed. The approach
paper would not be able to adequately explain the
outcome of the various methods proposed in the
absence of such illustrative calculations. These
illustrative calculations should be done for a sample of
at least two to three working projects in the state. This
will clearly spell-out the financial implications of the



proposed methods for determining tariff and enhance
transparency about the implications of using these
methods. Theillustrative calculations shall be done not
just for bulk tariff but it should also be done for the
tariff at the water user end, clearly spelling out the
assumptions made in the process. The end-use tariff
will actually enable people to understand the impact of
the particular method or regulations on theirindividual
finances. Such illustrations of the various options (in
methods and draft regulations) depicting the
implications of the options on bulk as wellas end-users'
tariff will facilitate quality inputs from stakeholders on
the approach paper based on better comprehension of
the methods proposed in the paper. Hence, the TOR for
consultant [in section 2 (11) of the TOR] should include
such illustrative calculations as one of the content of
theapproach paperontariff determination methods. It
should not be assumed that such illustrative
calculations will be included in the draft tariff order to
be prepared by the consultant. The draft tariff orderis
the last deliverable in the process and it leaves hardly
any room for discussions and revisions in the
methodologies presented in the approach paper.
Hence, the step of providing illustrative calculation of
determining tariff should be very much a part of the
draft approach paper on tariff methodologies (the
second part).

3.6 The approach paper should also discuss the pros
and cons of the different options for determining tariff
alongwiththeimplications ofthe options on furthering
the objectives and principles as reflected in the state
water policy and related legal instruments (including
the guidelines mentioned in section 3.1 of this
submission).

4. 'Stage Gate System' for Consultancy
Assignment

Thecurrent TOR for the consultancy assignmentseem to
provide an integrated consultancy assignment
requiring the consultant to conduct review and
assessment of various aspects of tariff, prepare
approach paper on methodology, prepare draft
regulations and finally prepare the draft tariff order. In
this process, if such an integrated assignment is
awarded to one single consultant then there are many
vulnerabilities that may be detrimental to the process
of completion of work in given time and quality. At the
same time, it is easy to hold one single consultant
accountable for maintaining the quality of the output.
The following are the suggestions to reduce the

vulnerabilities and at the same time maintain the
accountability of the consultant:

4.1 Theassignmentshould be brokeninto stagesand
there should be a system of review and assessment of
the performance of the consultant after each stage of
the assignment. The consultants should satisfy the
MWRAA and other stakeholders (and the Stakeholders'
Committee mentioned in section 1.3 of this
submission). The consultant should be allowed to
proceed with the next stage of the assignment only
after complete satisfaction of the workin earlier stage.
In this 'Stage-Gate System' there should be adequate
provisions for discontinuing services of the consultant
in the case of dissatisfactory work at any stage of the
assignment. This 'Stage-Gate System' can beapplied to
following four welldemarcated stages:

Stage 1: Reviewand assessment of the various aspects
ofthewatertariff

Stage2: Approach Paper comprising the substantive
guidelinesand methodologies

Stage3: DraftRegulation
Stage 4: DraftTariff Order

4.2 Among the above mentioned stages, there
should be clear differentiation between the stage of
draft regulation and draft tariff order. Tariff orderis an
order that is a clear mandate of the MWRRA while the
tariffrequlations will be jointly approved by the MWRRA
and the state government. Hence, the stage of tariff
order should not be undertaken before final approval
and official notification of the regulations.

4.3 Considering the vast challenges in the
assignment, the MWRRA should ensure that the work
should be completed in timely manner and without
major controversies. To this end, the MWRRA may
explore the option of appointing multiple consultants
headed by a lead consultant. The consultants then can
form a steering committee headed by the lead
consultant. For this purpose, the assignment will have
to be broken into specific modules that can be worked
on independently with proper integration by the lead
consultant. Further, forsmooth operationalization, the
responsibility and accountability—of both the
substantive as well as coordination tasks—should be
clearlydefinedinthebeginningitself.

4.4 The selection of the consultant should be a two
step process which involves selection of prospective
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consultants based on first the technical bid and then
the final selection of the consultant based on the
financial bid. While both the bids should be submitted
together in the beginning of the process, only those
qualifying the technical bid shall be allowed for the
financial part of the tender. The selection process
should be fully transparent. The results of the technical
(and financial) bid along with the technical (and
financial) assessment of each bidder should be made
publicassoonasthebid hasbeenassessed.

Conclusion

Such a detailed and elaborate process—involving
proper care for making processes and procedures
systematic, transparent, participatory, and
accountable—could be found cumbersome and
impracticalby some. However, it needs to be noted that,
first, Maharashtra Electricity Regulatory Commission
(MERC) has demonstrated that such an elaborate and
detailed process can be successfully implemented in
India and in Maharashtra in timely manner. Second,
whether it is practical or not, such a process is a
precondition for establishing credibility of the MWRRA
as it would clearly demonstrate the clean and honest
intentions of the MWRRA and would help dispel all the
apprehensions and suspicions in the minds of different
stakeholders. This is, in turn, necessary for ensuring
the ownership of the MWRRA and its functioning by
different stakeholders (especially media and public). It
needs to be noted that, without such a widely-shared
feeling of ownership, the MWRRA would not be able to
effectively discharge its mandate in such a contentious
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sector as water. In this vein, the following observation
becomesimportant:

Itis not adequate to seek participation, it is equally, if
not more, important that all stakeholders (mainly
those which are on the fringes of sector and society)
clearly see and are convinced that participation is
actively sought.

In this context, it should be noted that even after the
MWRRA adopts such an elaborate process for tariff
regulation, its effort will be looked at with high level of
circumspection, if not suspicion. This is because such a
process could be interpreted as a stratagem to ensure
least resistance to MWRRA's 'design' of bringing in
water trading and privatization. In fact, MWRRA's
decision to bring in tariff regulation before brining in
'Conduct of Business Regulations' (or CBRs) hasalready
strengthened this feeling. MWRRA should now
understand and acknowledge critical importance of
CBRs in giving clear indication to all stakeholders that
the MWRRA is open and inviting to proactive public
participation, while being fully transparent and
accountable in conducting its own business. Hence, we
earnestly request the MWRRA to initiate, with same
enthusiasm and urgency, the process of drafting CBRs.
Drafting of CBRs in the very initial stages of its
functioning by MERC has been one of the ways in which
MERC could secure the credibility and respect among its
peers as well as ownership of its stakeholders. We hope
that the MWRRA will give serious considerations to the
recommendations givenin this submission.



4.3 Analysis of Draft Approach Paper on Bulk Water
Tariff Regulations: Submission Two

Introduction

The draft approach paper titled “Developing
Regulations for Bulk Water Pricing in the State of
Maharashtra” was prepared by the consultant and
published by MWRRA on their website for consultation
with stakeholders. Subsequently, PRAYAS undertook
analysis of the 300-page long approach paperinvarious
stages. In each stage of the analysis, a submission was
prepared and forwarded to MWRRA as part of the
consultation process. In this way, about four
submissions were made before the MWRRA comprising
the analysis of approach paper from public interest
perspective and recommendations on the same. The
first submission (dated 30th Nov. 2009) based on the
preliminary analysis of the approach paper is
reproduced verbatimin the following sections.

The submission has been divided into following parts:

1. Process of Preparing Approach Paper and Tariff
Regulations

2. Insufficiency in the Content of Approach Paper vis-
a-visthe Agreed TOR

3. Lacunasin Proposed Philosophyor Principles

4. Interpretation of the Tariff Related Provision in
MWRRA Act

Detailed comments and recommendations
substantiated with justifications are presented under
each of the above mentioned parts. The comments and
recommendations are given in the following
paragraphs.

Part 1. Process of Preparing Approach Paper and
Tariff Regulations

This section focuses on the actual and expected
process of preparing approach paper and tariff
regulations. In the following submissions only
process related aspects are covered, whilethe content
related aspects are covered in other sections of the
submission.

Submission 1.1 Strict Adherences to 'Stage-Gate
System

It was agreed in the TOR that the consultancy
assignmentwill be divided into various stages and after
every stage there will be review and approval of the
outputs of that stage. This type of 'stage-gate system'
is useful to avoid accumulation of errors in the final
output and enhance the quality and appropriateness of
the contentofthe outputs.

Accordingly, in paragraph 5 of the TOR, the stages of
submission of various reports are mentioned. Specific
time-period is also allotted for suggestions and
approval of the output of particular stage. The TOR
further mentions that the approval will be done by the
Joint Planning, Implementation and Review Committee
(JPIRC) comprising of all the members of MWRRA and
Secretary, MWRRA.

As per the TOR, in the first stage the submission, the
consultant is required to submit 'Draft Conduct of
Business Regulation' and 'Part 1 of the Approach
Paper' comprising tariff philosophy or principles (refer
para 5(1) of TOR). Only after approval of the outputsin
first stage can the consultant go ahead with the output
in the second stage (refer para 3 (19) (c) of TOR). The
outputinthesecond stageis 'Part 2 of Approach Paper'
comprising methodology for tariff determination as
wellas terms and conditions of tariff requlations giving
detailed step-by-step procedure with illustrative
examples.

The draft approach paper, inits present form published
by MWRRA for public consultation, states that the paper
is a consolidated approach paper comprising of Part 1
and Part 2 (refer para 1.3 of approach paper). The
approach paper does not mention about the process of
review and approval of the first part of the paper by
JPIRC. This leads to a conclusion that the 'stage-gate
system' adopted in the TOR has not been strictly
adhered by the consultant.

The separation of tariff philosophy or principles (i.e.
first part of paper) from the operational part of tariff
regulations (such as methodology for tariff
determination) is necessary because it automatically
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leads to commitment on the philosophy/ principles
before exploring the options for operational/
methodology part. In absence of this commitment
there is a tendency to approach the operational/
methodology part by neglecting or compromising on
essential principles of tariff. Hence, strictadherenceto
the 'stage-gate system'is necessary.

More importantly, such a 'short-cut' process would
restrict the scope of the debate on the approach paper,
severely affecting quality of the final version of the
approach paper. To explain this, one needs to consider
that the debate on methodology and Terms and
Conditions can be meaningful if the principles or
philosophy is frozen. The principles or philosophy
cannot be frozen unless there is debate on the draft
principles proposed by consultant. Efforts to
simultaneously conduct debate on the one hand on
principles or philosophy and, on the other hand, on
methodology and Terms and Conditions would create
confusion. This was the rationale for applying the
'Stage-gate System' in between the stage of
developing principles/ philosophy and developing
methodologyand Termsand Conditions.

If at all this 'Stage-gate System' accepted in the TOR
has been adhered to then it will be useful to know the
process and to share the finally copy of 'principles or
philosophy' approved by JPIRC.

Recommendations based on Submission 1.1:

1. Basedonthissubmissionon 'stage gatesystem', it
is recommended that the JPIRC undertakes review and
approval process for Part 1 of the approach paper.

2. Stakeholder consultation should be held in this
process of reviewand approval.

3. And, only after approving Part 1, the process for
reviewand approvalofPart 2 should be begun.

4. Comprehensive stakeholder process should be
undertaken through regional consultations in at least
fourdifferent parts of thestate.

Submission 1.2 First Develop CBRs for Stakeholder
Consultation and then Initiate Consultation on
Tariff Regulations

Along with the approach paper comprising tariff
principles and regulations, as per the TOR, the
consultant is also supposed to prepare the 'conduct of
business regulations' (CBR) for water tariff. Among
other things, the CBR are supposed to define and
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articulate steps and procedure for the process of
stakeholders' consultation to be undertaken while
preparing requlations and before issue of tariff orders
(refer para 4(1) of TOR). In other words, the process of
consultation with stakeholders that will be undertaken
by MWRRA to finalize the draft approach paper (that
includes tariff regulations) should be as per the process
of stakeholder consultation defined and articulated in
the CBRs.

Hence, itis expected that the CBRs should be prepared,
discussed, and finalized before initiating stakeholders'
consultation on tariff regulations based on the
approach paper. The TOR in paragraph 5(1) clearly
mentions that the consultant should submit draft CBR
along with the first part of the approach paper. Hence,
the TOR also requires that the CBRs, and especially, the
process of consultation should be defined in the first
step. Once this model of the process of consultation is
finalized, it should be followed for conducting any
process related to tariff requlations and tariff
determination including the process of consultations
ontheapproach paper.

But the current process initiated by MWRRA involves
consultation process on tariff regulations without
preparing appropriate CBRs to guide the process of
stakeholder consultation.

The present draft of the approach paper—claimed to be
the complete approach paper—does not make any
mention of CBRs or process of stakeholder
participation, except for para 7.21. In this Para (7.21),
the consultant takes liberty of suggesting short-cut
process for consultation on tariff requlation. Following
the consultant's advice, MWRRA seems to be conducting
consultation on approach paper on tariff regulation
before finalizing the CBRs for such consultation. This
will amount to putting the horse before the cart. This
serious lacuna needs to be addressed by following the
recommendations given below.

Recommendations based on Submission 1.2:

1. AspertheTOR, draft CBRs should be submitted by
the consultant, which should include in details the
process of consultation to be adopted for preparation of
tariffrequlationsandissuing tarifforder.

2. There should not be any consultation process on
tariff requlations before the draft CBRs are reviewed
and approved by MWRRA.

3. As consultation process is the main window for
participation of stakeholders, in the true spirit of



transparency, accountability, and public participation,
MWRRA should conduct, the review and approval
process pertaining to CBRs with appropriate and due
consultation with stakeholders.

Submission 1.3 Inadequate Publicity to the Public
Notice Issued by MWRRA for Consultation on
Approach Paper

An advertisement was published in Times of India dated
23rd October 2008 giving the public notice, informing
the public about the draft approach paper and also
seeking comments and suggestions from interested
parties on draft approach paper till 30th November
2008. But this notice was published in the 'classified'
section of only the Mumbai edition of Times of India. The
said notice does not appear in the Pune or Nagpur
editions of Times of India *. Thus, the notice could not
be accessed by readers of Times of India from Pune or
Nagpurand other parts where Pune or Nagpur edition is
circulated.

Apart from this, the size of the advertisement about the
notice published in Mumbai edition of Times of India is
so small that it is difficult for the reader to notice the
advertisement. It should be noted that the
advertisements publishedin 'classified' section of news
papers are always in smaller font size then the other
sections of the paper. Hence, advertisement of such a
crucial matter like consultation on tariff regulations
should be published in bigger size and bigger font so
that its gets immediate attention of the readers. In
effect, theadvertisementshould be reader-friendly.

Further, the website on which the approach paper is
hosted does not mention about the consultation
process or the date of submission of comments and
suggestions. So if someone accesses the approach
paper from website, without getting chance to notice
the press advertisement, will get no clue what-so-ever
aboutanysuch consultation process.

Hence, the publicity given to the process of
consultationisinadequateandinsufficient.

In absence of details like the various stages of public
consultation (like consultation through website,
regional workshops, and focused group meetings) or
the exact process of consideration of recommendations
received (e.g. reasoned report) itis difficult for various
stakeholders to prepare themselves for the said
consultation.

Recommendations based on Submission 1.3:

1. Public consultation should be initiated only after
all details of the consultation process are articulated
and disclosed in the form of CBRs. CBRs should be
finalized after appropriate and due consultation with
various stakeholders.

2. Consultation by inviting suggestions through a
public notice in newspapers should be done in such a
way that the notice gets published in proper size and
proper place in all editions of all leading newspapers
(including Puneand Nagpur edition of Times of India)'.

3. Consultation by hosting documents on website
should be accompanied with hosting of a document
comprising all the details of the consultation process
onthesamewebsite.

Submission 1.4 Marathi as Official Language for
Consultation

As per the TOR, the consultant is expected to submit
draft CBR and approach paper in English as well as
Marathi language (refer para 7 of TOR). Hence, Marathi
has been accepted an official languagein the process of
preparing the regulations. This is found necessary in
the context of the language barriers faced by farmers
and rural community, which represent a major group of
stakeholdersinwatersector.

But the process of consultation has been initiated
without publishing the approach paper in Marathi
language. This will lead to disrespect to genuine needs
of vast majority of stakeholders in water sector who are
notwellversed with English.

Recommendations based on Submission 1.4:

1. Public consultation should be initiated only after
the documents related to consultation are
simultaneously publishedin Marathi language.

2. Itshould be clearly mentioned in the public notice
aboutthe consultation that comments and suggestions
from stakeholders canalso be sentin Marathilanguage.

Submission 1.5 'Operational Summary' of the
Approach Paper

The approach paper published for consultation runs
into almost 300 pages. Itis difficult for most of the civil
society groups and individual stakeholders to analyze

"This conclusion is based on study of editions of Times of India available on website. Factualinformation in contrast to this conclusion could be

shared by MWRRA.
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such a voluminous document in a short period of time
and give suggestions on the same to MWRRA. Hence, it
isnecessarythatan abridged version of the operational
sections of the report be made available for the public
and stakeholders for comments. The abridged version
of the paper will also be useful to enhance the outreach
of the paper and ensure informed and, hence
meaningful and intensive participation of all
stakeholders. Such an abridged version of the paper
comprising the operational summary of the paper
(especially of chapters 7 to 10, which comprise of the
key features of the proposal) should be made available
inboth English and Marathilanguages.

Recommendations based on Submission 1.5:

1. Anabridged version of the operational sections of
the report should be made available for the public in
both English aswellas Marathilanguages.

2. Suchabridged versionshould be publishedin large
scalein form of a bookletand the same should be widely
disseminated tovarious stakeholders, especially, to the
civil society groups having potential to reach-out to
large number of stakeholders and to other who are not
in capacitytoaccessthe documentfrominternet.

Part 2. Insufficiency in the Content of Approach
Paper vis-a-vis the Agreed TOR

In this section comments and suggestions are made
based on the analysis of the content of the approach
paper. But this section restricts to the comparison of
the content expected as per the TOR and the actual
content include in the approach paper. So the
submissions below highlight whether all contents as
expectedinthe TOR have beenincludedinthe approach
paper or not. The comments on the quality of substance
of actual content of approach paper are notincluded in
the current section and the same are given in the next
section of the submission.

Submission 2.1 Absence of Review of Tariff
Structure of Various States in India in the Approach
Paper

As per the TOR, it was required from the consultant to
undertake review of the tariff structure in various
states in India like Andhra Pradesh, UP, Punjab,
Haryana, Tamil Nadu (refer para 3(2) of the TOR). The
draftapproach paper submitted by consultant does not
includeanyinformation onthisaspect. Inthissensethe
draftpaperisincomplete.
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Recommendations based on Submission 2.1:

1. The consultant should complete the approach
paper by incorporating the review of tariff structure in
variousstatesinIndia.

2. Public consultation should be undertaken only
aftertheapproach paperis completeinallrespect.

Submission 2.2 Absence of Methodology for Tariff
Determination in the Approach Paper

As perthe TOR, the consultantis required to present the
methodology for tariff determination in the second
part of the approach paper (refer para 3(19)(b) of the
TOR). Butthe approach paper does not provide concrete
details of the generic methodology to be used for tariff
determination. Instead the paper only provides
illustrative example of arriving at tariff. Theillustrative
example cannot be considered as the methodology
proposed for tariff determination because it pertains
only to the current data and various other assumptions
(e.g. the ad hoc assumptions about the weightages
given for apportionment of O&M costs in Table 10-2 of
theapproach paper).

Itshould be noted thatthe TOR clearlyindicatesthatthe
methodology for tariff determinationis notthe sameas
illustrative example for tariff determination (refer para
3(19)(b) & (c) of the TOR). A generic methodology
cannotbe derived from theillustrative example givenin
the approach paper. Hence, a generic method for
determination of tariff for all future purposes in not
included in the approach paper. In this respect the
approachisincomplete.

The approach paper states that as per the GR dated
March 25, 2007, the water rates as on April 1, 2007 will
remain applicable till MWRRA determines tariff. As per
the GR, now MWRRA is required to determine tariff from
the year starting from 2009. Thus, the major focus of
the approach paper seems to be limited to determining
tariffforthe control period from 2009 till2011.

Based on this narrow focus, it can be clearly seen that
the approach taken by the consultantis to arrive at the
tariff for the next three year period, without giving due
consideration to the generic methodology of tariff
determination or terms and conditions (refer next
submission 2.3 for comments on terms and conditions)
fortariffregulations.

It should be noted that the regulations for bulk water
pricing that will be formulated through the on-going
process should cater to the needs of all future occasions



and not just next three year period. Regulations are
meant to serve the purpose determining methodology
to be used on long-term basis. Hence, focusing on
narrow three-year period will not be sufficient while
formulating the regulations. This will not serve the
purpose of regulation as can be understood from the
letterand spirit ofthe MWRRA Act.

Recommendations based on Submission 2.2:

1. The consultant should complete the approach
paper by incorporating the generic methodology to be
followed in all future occasions of tariff determination.
Illustrative example should not be considered as
satisfying the purpose of presenting the methodology
fortariff determination.

2. Public consultation should be undertaken
onlyaftertheapproach paperiscompleteinall respect.

Submission 2.3 Absence of Terms and Conditions of
Tariff Regulations in the Approach Paper

As per the TOR, the consultant was required to submit
the draft terms and conditions of tariff regulations
(refer para 3(19)(c) of the TOR). But the draft approach
paper submitted by the consultant does notinclude any
concrete proposal onthe termsand conditions for tariff
regulations. In fact the approach paper has no single
section or paragraph that clearly states the terms and
conditions.

Inchapter7 ofthe paper, anattemptis doneto laydown
the framework for tariff regulations. But the
introduction to the chapter clearly states that various
issues associated with tariff requlations are discussed
inthe chapter (refersecond paragraphin the beginning
of the chapter). Thus, this chapteralso does notinclude
concrete proposal for terms and conditions for tariff
regulations. Inthis respecttheapproachisincomplete.

Recommendations based on Submission 2.3:

1. The consultant should complete the approach
paper by clearly stating the proposed terms and
conditions fortariffrequlations.

2. Public consultation should be undertaken only
aftertheapproach paperiscompleteinallrespect.

Submission 2.4 Absence of Review and Assessment
of Various Aspects in the Approach Paper

As per the TOR, the consultant was required to
undertake review and assessment of various aspects
related to water tariff (refer para 3 of TOR). The study of

the approach paper submitted by consultant suggests
that the following areas of review and assessment have
notbeenincludedintheapproach paper:

a. Review and assessment of the 0&M norms and
allocations made for 0&M for last 5 years (refer
3(5) of TOR):

In Chapter 9 of the approach paper, the consultant
includes references to the 0&M costs for last 5 years.
But these are mere reproduction of data provided by
MWRRA and it does not include any review or
assessmentofthe costs (refer Table 9-1, 9-8,9-12). This
datais not reviewed or assessed but directly used by the
consultant to calculate projections of 0&M for next
threeyears of control period. As per TOR, the consultant
isactually required to notjust review butalso assess the
norms as well as allocations for last 5 years. But no
wherein the report, the consultant presents their own
reviewand assessment ofthe norms. The consultant has
reproduced sections of the report prepared by WALMIon
norms for M&R and made observations on the report.
But the observations are based on the norms proposed
by WALMI. Hence, it cannot be considered as an
independent review and assessment of past norms, as
required by the TOR. Hence, the approach paper is
incompletein this respect.

b. Review and assess inter-sectoral cross subsidy
and government subsidy as reflected in water tariff
assessment vis-a-vis actual 0&M expenditure in last
5 years (refer 3(8) of TOR):

The consultant has totally ignored the requirement, as
per TOR, to review and assess various subsidies. In fact
there are only two sub-sections where subsidies are
discussed. These are: paragraph 8.3.8 which only refers
to particular GR that makes provision for management
subsidy to WUAs, and paragraph 10.5 which only gives
definition of cross-subsidy. In effect, the approach
report does not include review and assessment of
subsidies as required by TOR. Hence, the approach paper
isincompletein thisrespect.

c. Review and assess existing tariff structure vis-a-
vis paying capacity and productive usage by each
user category (refer 3(9) of TOR):

The consultantinits approach paper has totallyignores
the issue of paying capacity. The approach paper does
not include any review or assessment of existing tariff
structure in relation to paying capacity or productive
usage. The only references to paying capacity is found
eitherin relation to the findings of various committees
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established to review water sector (refer para 4.5.6 and
7.1.1 of paper) orin relation to proposed methodology
for apportionment of revenue requirement (refer para
10.3.2 of paper). It should be noted that the findings of
thevarious committees are based on the tariffstructure
existing in the past, whereas the consultant was
required to assess this issue in context of current tariff
structure. Hence, the cursory references to issue of
paying capacity given in the approach paperin relation
tofindings of various committees cannot be considered
as review and assessment of the particular issue.
Similarly, the reference to paying capacityin relationto
calculations for apportionment of revenue requirement
also cannot be considered as review and assessment of
the issue. This is because these calculations pertain to
the proposed norms for revenue apportionment and
does not include review and assessment based on
existing tariff structure. In effect, the requirement of
review and assessment of the issue of paying capacity
and productive usage has not been full-filled by the
consultantin the approach paper. Hence, the approach
paperisincompleteinthis respect.

d. Review and Assessment of Provisions of Water
Tariff in CP & Bearer Act 1931:

As per TOR, the consultant was expected to review and
assess provisions related to water tariffin various Acts
including Central Province (CP) & Bearer Act 1931.
Though, the consultant has taken cognizance of various
actsin this relation, but fails to take cognizance of CP &
Bearer Act. So for a stakeholder it is not clear whether
CP & Bearer Act would have any effect on the tariff
regulationsandifso how.

Review and assessment of the above-mentioned issues
isvery crucial towards formulation of tariffregulations.
Due to this very reason, it was included in the TOR. But
the same has not been included by the consultantin the
approach paper. Hence, there is a need to first ensure
that the review and assessment of these crucial aspects
isdoneandthesameisincludedintheapproach paper.

Recommendations based on Submission 2.4:

1. The consultant conduct thorough review and
assessment of the issues mentioned above (required as
per para 3(5), (8), (9) of TOR as reproduced in para 2.4
(a), (b) & (c) in present submission) and include the
sameintheapproach paper.

2. Public consultation should be undertaken only
aftertheapproach paperis completeinallrespect.
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Part 3.
Principles

Lacunas in Proposed Philosophy or

This section includes comments on the qualitative
aspects of the proposed philosophy or principles for
tariff determination. The submission below present a
brief assessment of the philosophy or principles as
proposedintheapproach paper.

Submission 3.1 Scanty and Inadequate Detailing of
Tariff Philosophy or Principles

As per the TOR, the first part of the approach paper is
supposed to be devoted completely to tariff principles
or philosophy. Hence, it was expected that paper would
include detail elaboration and articulation of proposed
principles. Butit can be seen from paper that out of 302
pages of approach paper only 3 pages are devoted to
enumeration of principles or philosophy (refer Chapter
6 of paper). This clearly indicates at the scanty and
inadequate detailing of tariff philosophy or principles
givenintheapproach paper.

Hence, the consultant has missed the point that
principles and philosophy are crucial since they are the
guiding post or foundations on which the requlations
need to be built.

It could be argued that Chapter 7 also includes certain
principles. Butitis clear from the statementin Chapter
7 made by the consultant in the paper that the
particular Chapter discusses various issues associated
with bulk water tariff (refer second paragraph in the
beginning of the said Chapter). The discussion on these
issuesincludedin the Chapteralso clearly suggests that
the same cannot be considered as proposal for tariff
philosophyor principles.

Recommendation based on Submission 3.1:

1. The approach paper should include detailed and
comprehensive proposal for tariff philosophy or
principles and avoid giving scanty and inadequate
details. It should form the major part of the first part of
theapproach paper.

Submission 3.2 Neglect to Progressive Principles

The regqulator is supposed to protect the interest of
various stakeholders as well as the public at large. In
particular, the requlator should give special attention
to the problems and needs of the poor and other
disadvantaged sections of the society. Thus, regulation
should caterto social policy considerationsin the water
sector. The MWRRA Act as well as water policy outlines



some of these social policy considerations. The
consultant has not only given scanty and inadequate
details of tariff principles and philosophies, but the
consultant has also neglected certain progressive
principles in its proposal. Some of the progressive
principlesthatareneglectedintheapproach paperare:

a. Equity: The MWRRA Act emphasizes the need for
judicious and equitable management, allocation and
utilization of water resources. Equitable management
also includes management of costs and tariffs. The
approach paper does not include 'equity’ as the main
guiding principlein the list of principles enumerated in
Chapter 6 of the paper. Thereis a cursory mention of the
principle of 'no tariff shock to any class of consumer' in
the said chapter, which we could be indirectly linked to
the principle of 'equity'. But apart from this cursory
mention, there is no attempt to separately and
comprehensively discuss the issue of 'equity' in tariff
requlationsand concrete proposalforthe same.

In Chapter 7 of the paper, the consultant discusses
principle of 'ability to pay' vis-a-vis 'cost-based
pricing'. In this discussion the consultant concludes by
proposing that 'cost-based pricing' should be followed
since it is most rationale and economically sound
principle (refer Para 7.1.1 and 7.1.2 of paper). Hence,
the consultant proposes to close the option of applying
the 'ability to pay' principle in tariff requlations.
Further, the consultant proposes that 'ability to pay'
may be used to apportion costs between categories of
users (refer Para 7.1.2 of paper). In the illustrative
example for determination of tariff for three year
control period, the consultant tries to incorporate this
aspect by making provision for consideration of
'economic utilization' of water, with the assumption
that 'economic utilization' is linked to 'ability to pay'
(refer Para 10.3.2 of paper). But in practice the
consultant restricts the application of the principle of
'ability to pay' to only broader categories of drinking
water, industry and agriculture. So the consultant
assumes all consumers of drinking water or all
consumers of irrigation water are equal and have same
capacity to pay the tariff. The consultant totally
neglects the principle of 'equity' which is more
important within each category of use and not just at
the level of broader category of use. For example, all
farmers do not have equal capacity to pay oralldrinking
water consumers do not have equal capacity to pay. The
consultantignoresthese crucialaspects of equity.

The consultant also ignores the need for applying the
principle of equity at times of distress on certain water

users arising due to drought, any other scarcity like
through pollution or economic distress. This
consideration is especially required in life-sustaining
resource like water.

b. Life-line Water Services: The State Water Policy
(SWP) clearly states thatin orderto alleviate theimpact
of tariff charge on those who are unable to pay the
complete charge, the State may allow cross-subsidies
and allocate Government Funds (refer Para 4.4 of SWP).
Thus, the SWPincludes the social policy consideration
of ensuring basic water services to the poor and
disadvantaged sections (such as tribals, dalits, women,
small farmers and others) even if they are not able to
pay for the same (i.e. principle of 'ability of the water
usersto pay'). This makesitobligatory onthe MWRRA to
adhere to this policy consideration aimed at ensuring
water to the poor and the disadvantaged section of the
society.

Though, the approach paper discusses the issue of
applying 'ability to pay' principle for water tariff, it
concludes by leaving the issue out of the ambit of the
current tariff requlation (with the assumption that the
government may decide upon provision of subsidy to
certain category of users). Lack of consideration of
ensuring basic water services to the poor and
disadvantages sections ataffordable rateinthe current
tariff requlations will make the requlations incomplete
and lead to non-adherence of the policy and legal
provisions.

The MWRRA Act states that the MWRRA should,
'determine and ensure that cross-subsidies between
categories of use...are...offset by stable funding......
While interpreting the particular provision the
approach paper states that, 'One of the important
functions of MWRRAis to establish a water tariffsystem,
to fix the criteria for water charges at sub-basin, river
basin and State level and to determine the cross-
subsidies between categories.' (refer Para 2.3.1 of
approach paper). Thus, MWRRA is obliged to give due
consideration to the matter of life-line water services to
poor and other disadvantaged sections. In this respect,
the approach paper does not elaborate on the possible
regulations through which it can address this particular
social policy consideration.

In the international experiences on water tariff
systems presented in the approach paper, there could
have been more emphasis on the South African model of
tariff system which provides free basic water to the poor
and disadvantaged sections. But the approach paper
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fails to draw lessons from such innovative models that
could benefit the vast populations of poor and
marginalized sectionsin Maharashtra.

Though thefinaldecision aboutthe provision of subsidy
isin the hands of the government, there is very much a
need to integrate the requlations for determining the
need and extent of such subsidiesin the overall process
of determining the water tariff. In absence of these
regulations, the aspect of ensuring water services to
the poor and disadvantaged sections will not gain
importanceand willremainignored.

c¢. Environmental Considerations: One of the
objectives of the MWRRA as mentioned in the preamble
of the Act is to ensure sustainable management of the
water resources in the state. Conservation of water
resources and its quality is important for sustainable
management of water resources. These prime
considerations should be incorporated as part of the
tariffrequlations.

There is a clear direction from the MWRRA Act that the
MWRRA is empowered to establish the tariff system for
sustainable management of resources (read preamble
in conjunction with sect. 11-d of Act). The tariff system
is also supposed to ensure that total cost of
maintenance of water resources is recovered. Thus,
maintenance of water resources in good quality and
quantity through tariff system has been clearly
outlined as one of the obligatory functions of the
MWRRA. But the approach paper ignores to this
interpretation of the legal provision and instead refers
onlytosection 12 (5) of the Act which provides MWRRA a
supportive role in preservation of water quality. With
this narrow interpretation the approach paper
concludes that the Act does not empower MWRRA to
create penal provisions and instead the requlatory
framework of MWRRA should bein the form ofincentives
for water recycling and reuse technologies. Such a
narrow interpretation does not serve the objective of
the MWRRA mentioned in the preamble of the Act. It
should be noted that MWRRA is empowered with the
powers of civil court and hence can have powers of
undertakingjudicial proceeding related to pollution.

Further, it should also be noted that the State Pollution
Control Boards (SPCB) have been less effective in
ensuring control over water pollution. MWRRA have
been awarded the powers as are vested under the Code
of Civil Procedure, 1908. SPCBs do not have such powers
and hence they are handicapped in disposing cases of
reqgulating pollution. In this context, the policy and
legal framework of MWRRA Act provides opportunity to
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evolve strong regulatory mechanisms for conservation
of water. It should not be left to the voluntary option of
obtaining incentives for water recycle and reuse. It
should be very much part of the water tariff
regulations.

It should also be noted that the particular section that
provides supportive role to MWRRA [sect 12(5)] finally
concludes that. '...in doing so the principle that the
person who pollutes shall pay shall be follow.' Thus, it is
obligatory on part of MWRRA to incorporate these
principlesin the current tariff regulations being prepared.
(Thisaspectisalso elaborated in submission 4.3)

Another crucial aspect related to environmental
consideration, is the need for allocation of water for
‘environmental' purposes. Maintaining some minimum
base flow in the riveris one such example of allocation
of water for environmental purpose. 'Environment' is
one among the various priority of water allocation
identified in the State Water Policy (refer Para 4 of the
policy). MWRRA Act also include 'environment' as one
of the category of use of water (refer 2(f) of MWRRA
Act). Thus, MWRRA is required to ensure water
entitlement for environmental purposes. This means
that environmental allocation should be considered as
one of the category of use while apportioning the
revenue requirement for water services. For example,
costs at the head-works also need to be apportioned for
the allocation of water for maintaining base flow in
rivers. Such apportionment is necessary in recognition
of the environmental allocation to be made. This
apportioned revenue may be collected from other
category of users orthe government. In absence of such
separate apportionment cost, there will be tendency to
ignore the environmental allocations. This crucial
aspect related to environmental consideration has
been totally ignored by the consultantin the approach

paper.

d. Tranperancy-Accountibility-Participation-
Capacity (TAP-C) Building: Therole of any regulatoris
to ensure protection and promotion of public interest.
In doing so the regulator needs to ensure that
provisions for transparency, accountability and
participation (TAP) are built in the regulatory
framework. Along with this, itis also necessary to make
provisions in the regulatory framework for capacity
building of stakeholders so that they are able to make
use of the TAP provisions made in the regulatory
framework. Hence, it was expected that the approach
paperincludes TAP-C as key principles to be followed in
tariff determination and regulation. Unfortunately,



Chapter 6, which specifically proposes principles of
tariff system, provides inadequate detailing of
principle of transparency and totally neglects
principles of participation, accountability and capacity
building. Thisis a serious lacuna considering the role of
regulator to protect public interest, especially, the
interest ofthe disadvantages sections of society.

Recommendations based on Submission 3.2:

1.  The approach paper should take cognizance of all
progressive principles and philosophies in
determination of tariff.

2. In particular, the paper should comprehensively
detail out the principle of equity, life-line water
services, environmental considerations and the
principles of transperancy-accountibility
participation-capacity (TAP-C)

Submission 3.3 No Reflection of Philosophy or
Principles in Proposed Methodology for Tariff
Determination

Though the approach paper outlines some of the social
policy considerations, it does not provide concrete
proposals for regulations relating to these special
considerations. Thus it is not clear from the paper on
how the principles will be operationalised. Following
areinitial observations on someofthe crucialaspects of
the social policy considerations that lack the required
attentionintheapproach paper:

a. Equity: Though, the approach paper provides
excerpts from various other study reports on the
relation between equity and tariff, the same does not
get reflected in the regulations proposed. E.g. the
approach paper quotes that Maharashtra State
Irrigation Commission Report, 1962, recommended
that seasonal rates (i.e. uniform rates for all cropsina
season) which werein vogue were to be replaced by crop
rate system (i.e. water rates for individual type of
crops). This was recommended to make water rates
more equitable with reference to differential gross
income derived from the crops (refer para 4.2 of paper).
But the approach paper does not incorporate such and
other aspects of equity in the final proposal for tariff
requlations.

b.  Other Principles: Similarly, the approach paper
fails to establish clear linkages between the proposed
regulations (methodology/ terms and conditions) and
other such principles enunciated in the paper. In
particular, the concluding proposal in the approach

paper does not reflect in totality how the principle of
reliability, quality service, no tariff shocks and
transparency willbe made operational.

Recommendation based on Submission 3.3:

1. The principles or philosophies accepted in the
approach paper shall be clearly linked with the
regulations proposed. There should be clarity on how
these principles are made operational. In particularly
all above-mentioned principles (including principles
discussed in submission 3.3 and submission 3.2 as
above) should be made clearly operationalin the form
of concreteregqulations.

Part 4.Lacunasin Proposed Tariff Regulations

This section deals with the content level lacunas in the
proposed regulations including the methodology used
for determining tariff for control period. The section
also includes the submission on the crucial issue of
powers of MWRRA related to 'rebate' and 'penalizing
polluters'. The submissionsareas follows.

Submission 4.1 Ad-hoc Method of Determining
Tariff for Three Year Control Period

As mentioned in the earlier submission, the approach
paper does not include generic methodology for tariff
determination. Rather it is narrowly focused on
illustrating the method of determining tariff for three
year control period starting from 2009. In this sense
the approach paper is incomplete. However, here we
would like to comment on the very method of arriving at
tariff for the control period. Our analysis suggests that
the method used in theillustrating example of arriving
at tariff for control period is ad hoc and cannot stand
thetestofanalytical soundnessandaccuracy.

Though, lack of dataisaserious constraint posed before
the task of determining tariff for the current period,
there are crucial steps in the method applied by the
consultant, which remains very ad hoc and
unexplained. The ad hoc approach can be understood
based on the analysis of the three main stages of tariff
determination. These stages and the analysis of
methodologyin eachstageare presented below:

a. Determination of Revenue Requirement for
O0&M: For determination of revenue requirement for
nextthreeyear control period, the consultant proposes
the adoption of method of applying CAGR to past five
year data of actual O&M expenses (M&R plus
establishment costs) (refer para 9.6 and 9.7).
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Extrapolation of the figures of actual expense incurred
in past is the fundamental basis of the proposal. The
consultant has neither done any assessment of the
actual O&M that may be required in the control period
nor does the consultant propose a methodology for
suchanassessment.

Thus, the consultant assumes that whatever
expenditure has been done in the past is appropriate
and neglects the possibility of deterioration of quality
of water resource assets due to inadequate allocation
and expenditure of funds to 0&Min the past. In contrary
to this assumption, it is well-known that the 0&M
expenditure incurred in recent past is not sufficient to
satisfy the actual need of 0&M that is required for the
sustainability of the assets. In fact, since the core
mandate of MWRRA is to ensure sustainable
management of water resources (refer preamble of
MWRRA Act) it was expected that the consultant would
put some light on the 0&M expenses in recent past and
its impact on the quality and sustainability of assets.
But the consultant has ignored this aspect in the
proposalfor determination of revenue requirement.

The approach has some cursory references to the aspect
of sufficiency of O0&M costs. The approach paper (refer
para 2.4 of paper) states that on aggregate basis (i.e.
probably ignoring the issue of arrears) revenue
collection from past five years is approximately
matching with the O&M cost. Further, the approach
paper (section 2.5.1) states that the tariff realized is
insufficient to meet the 0&M costs (though the data
presented in this particular section is silent about the
current status of recovery of 0&M costs). In effect it is
left to conclude from these cursory remarks that the
revenue collected or the O&M costs incurred is
insufficientto meettheactualrequirement of O&M.

In this context, the proposed method of applying CAGR
to past expenditure and arriving at the future
requirements of expenditure is based on ad hoc
assumptionsaboutthe O&M requirements.

If we accept this method for the control period or if we
try to derive a generic methodology for tariff
determination from this example then the MWRRA will
have no role to play a simple extrapolation of past
figures by applying certain growth rate is all that is
needed to determine revenue requirement and the
tariff. Hence, the proposed method does not full-fill
the requirement of the MWRRA Act, which requires the
MWRRA to regulate tariff based on the requirements of
prudent costs. In the current proposal thereis no space
for MWRRA to exercise its powers of prudence check on
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various costs and ensuring sustainability of assets.
Thus, the method proposed for arriving at revenue
requirementfor controlperiodisad hoc.

b. Apportionment of Revenue Requirement:
According to the proposal in the approach paper, the
revenue requirement calculated from the above-
mentioned method is then distributed among
industrial, drinking and agricultural category of water
use. This apportionment of revenue requirement is
done based on weightages defined by the perception of
the value for qualitative factors like quality, reliability,
economic use for each of the water use category (refer
para 10.3.2 of the paper). The values for each of these
factors are crucial because they determine the revenue
requirement and hence tariff to be charged to various
category of use. In the proposed method, the values of
these factors for different category of use have been
arrived at through mere perceptions and not through
specific calculation or through any objective method.
The consultant has made no attempts to explain the
rationale behind the exact figures assumed for these
values. Though, the consultant explains in the paper
(refer para 10.4 of paper) therationale behind the high,
medium and low value to be allocated to each category
of use, no attempt has been made to provide the
rationale behind the exact figures of the value
allocated to each category of use (refer figures givenin
table 10-2 of paper). It is actually these figures that
determinetherevenueand hencetariffto bechargedto
different category of users. But these crucial figures
have notbeen arrived through an objective method, but
theyareassumedinad hocmanner.

This ad hoc approach is evident from the fact that the
consultantintheapproach paper proposes on one hand
that reliability factor for industry should be more than
the sameforagricultureand accordingly the consultant
assigns value of 3 toindustry and 2.5 to agriculture for
reliability (refer Table 10-2 of paper). But on the other
hand the consultant in the approach paper states that
“reliability of water supply for agriculture is as
important as for industry if not more, as the reliability
of water supply has significantimpact on theyield ofthe
crop” (refer para 10.4, bullet no. 3 in paper). This
highlights the contrary views presented by consultant
and still taking ad hoc approach to assign higher value
to industry. This clearly shows that the proposed
method does not stand the test of consistency and
reliability of outcomes.

Further, it should be noted that through proposed
method it is expected that the share of revenue to be



collected from each category of use is arrived by
multiplying these identified weightages of each
categorywith theidentified total revenue requirement.
Thus, this method of arriving at revenue share of each
category of use does not take into consideration the
consumption of each category. This leads to the
situation where lower the consumption of particular
category higher is the revenue share per volume of
water consumed by that category and vise-versa. Orin
other words lower the consumption of certain category
higher will be the tariff charged per volume of water
consumed. For example, if for some reasons, the total
consumption of agriculture water use reduces in three
year period, than naturally the projections for future
consumptionwill be lowered during next tariffrevision,
which will lead to increase in tariff per volume of water
consumer by agriculture consumer. Thus leads to
unnecessary burden on the low consuming category.
This shows that the method proposedis not reliable and
consistent.

¢. Determining Tariff Per Volume of Water for
Each Category:

The share of revenue for each category identified
through above-mentioned method is then divided by
the estimates of the future consumption (next 3 years)
of each category of use to arrive at the tariff for water
per volume for each category. In this method, the
estimates for water consumption areagain based on the
application of CAGR to past data of actual consumption
of water by each category of use.

Thus, the consultant in the approach paper assumes
that the past data of measurement of water consumed
by each categoryis correct and it also assumes that the
rate of increase in the future consumption by each
categorywillremain sameasinthe past.

This method of arriving at consumptions figure (and
hence tariff) by extrapolation of past data after
applying the same rate of growth as in past leaves no
space for MWRRA to regulate. In particularly, it neglects
the crucial role of MWRRA in regulation through
technical validation of past data of consumption and
through systematic and participatory assessment of
future consumption needs.

The consultant neither takes into considerations these
crucial aspects of water consumption for arriving at
tariff for control period nor does the consultant
proposed any methodology for the same. Thus, the
basis of arriving at tariff figures is ad hoc and does not

address the various factors that may affect
consumption figures.

It also needs to be pointed that in all the above stages
the data source is not clearly mentioned. In most of the
crucial data relating directly to the finally proposed
method of tariff determination (refer Tables 9-1, 9-7, 9-
8,9-9, 9-12), the source is mentioned as 'MWRRA Data'.
There is a need to provide the source of primary data. In
absence of confidenceinthe data being provided thereis
a need to undertake validation of the data and technical
validation of the process of compiling the data.

Overall, it can be seen that the method proposed for
arriving at tariff for control period is full of various ad
hocapproaches. This method does not stand the test of
analytical soundness, accuracy and consistency. The
method also does not accommodate numerous variable
and factors that would affect tariff system. Most
importantly the method does not lead to any space for
monitoring and requlation by MWRRA and thus does not
follow the letter and spirit of MWRRA Act (this aspectis
highlightedin detailin next submission 4.2).

Recommendations based on Submission 4.1:

1. Consideringthe commentsand analysis presented
in this submission, it is necessary to re-work the
approach paper so that ad hoc assumptions and
conclusions are avoided. The methodology evolved
should stand the test of analytical soundness, accuracy,
consistencyand reliability.

2. It is also necessary to undertake technical
validation of the data provided for evolving the
methodology.

Submission 4.2 Non-cognizance of MWRRA's
Regulatory Role in Tariff Determination:
Regulation of Costs, Expenditures and Quality

One of the major functions of any independent
regulatory authority (IRA) is to ensure efficacy in the
costs and expenditures of utilities. This pertains to the
core function of economic regulation. Following are
some of the crucial lacunas in the approach paper
regarding economicregulation:

a. No Space for Prudence Check: The basic
proposal in the approach paper is to determine tariff
based on the application of CAGR to 0&M costs incurred
inthe pastaswellasto consumptioninthe past. Thereis
hardly any discussion or concrete proposal for how
MWRRA will regulate the adequacy of the costs
estimated for determining tariff. There is a need for
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evolving regulations that will provide space to the
MWRRA to assess whether the costs estimated are
prudent and will meet the requirements of maintaining
the infrastructure in good condition and at the same
time not over-burden the water users with unnecessary
costs.

b. No Space for Regulating the Efficacy of
Expenditure: The prudent costs allowed by MWRRA
while determining tariff should also match with
efficacy in actual expenditures by the utility. This is
highly important considering the past experience of
various types of inefficiency and irregularities that
creeps in the actual expenditures and procurements by
the utility. The approach paper neither proposes any
regulation nor discusses these crucial aspects of
bringing a check on the efficacy of the expenditures by
the utility out of the revenue generated from the tariff
charged or collected.

¢.  NoSpace for Regulating the Service Quality Vis-
a-vis Tariff Charged/ Collected: Water tariff paid by the
users is supposed to provide financial resources required
to deliver the appropriate level of quality water services.
Hence, from public interest point of view it is necessary
to regulate quality of service vis-a-vis the tariff charged
or collected. The approach paper has a very scanty
discussion on the quality of service with almost no
proposalforregulation ofthe service quality by MWRRA.

Recommendation based on Submission 4.2:

1. Themethodology proposed needs to be re-worked
so as to include the role of MWRRA as a regulatory
agency, especially towards, prudence and other checks
and monitoring of costs and expenses involved in tariff
calculation as well as regulating the quality of services
vis-a-vis thetariff charged.

Submission 4.3 Excessive Focus on Rebate for
Water Conservation/ Recycling Technologies and
Neglect to Penalizing Powers for Pollution

The approach clearly states that rebate and penalties
would be essential aspects of enabling framework that
will encourage consumers to adopt water conservation
and water recycling techniques. But the concluding
proposal in the approach is too biased towards
provision of rebates to industries implementing water
conservation and water recycling techniques. In
comparison the proposal totally ignores the penalizing
optionsavailable. Following arethe comments:
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a. Rebates in Tariff Detrimental to Financial
Health of Utilities: Incentives for water conservation
and treatment through rebate in tariff would be
detrimental. This is because the tariffs are already at
lower side with a cap on future tariff hike due to the
legal provision of recovery of only 0&M costs from
tariff. So rebate in situation where there is already
limited source of revenue for running water services
would be detrimental to long-term financial
sustainability of water service operations. It should be
noted in this context that MWRRA is obliged to ensure
sustainable management of water resource, which also
includes financial sustainability of water utilities (refer
preambleandsection 11(r) of MWRRA Act).

b. Rebates in Tariff Not Effective: In India, we
have wide-spread experience of failure of voluntary or
incentive-based conservation measures. Incentives
have been successful to some extent where subsidies
with regard to capital cost of installations are provided
(e.g. Solar Water Heaters) and where there are clear
economic benefits. But incentives with respect to
rebate in tariff would be ineffective. Thisis because the
cost of water for industrial user will always remain low
due to the legal provision of recovery of only 0&M costs
from tariff. Secondly, since the tariffs are already low it
does not make economic sense to provide incentive
through reduction in tariffs. Thus, incentives could be
evolved through mechanism of subsidy for capital cost
ofthe conservation technologies and notthrough tariff
reduction.

¢c. No Economic Gains for Bulk Water Utility
through Rebates in Tariff for Conservation /
Treatment: One important aspect that needs to be
considered is that tariff charged to the bulk water users
in the current context does not include the cost of
effluent treatment. Hence, it is economically unviable
to provide incentive by reducing tariff for promotion of
effluent treatment. There are no economic benefits
gained by the water utility that supplies bulk water due
to effluent treatment plants installed at the polluters
end. Hence, promotion of effluent treatment, though
necessary, cannotberelated to bulk water tariffs.

d. Economically Inappropriate to Provide Capital
Subsidy through Tariff Not Based on Capital
Recovery: Rebates are required for capital costs of the
conservation technologies that will be installed by
industry. Such capital investment contributes towards
the general capital assets related to water services.
Hence, it could be argued that such investments by
industries should be subsidized because the burden of



capital investment on the utilities gets reduced. But
suchinvestments cannot be subsidies by rebatein water
tariff because water tariff are based on O&M costs only
and does not have the component of recovery of capital
investments from industrial or other users. Hence, itis
inappropriate to provide incentives for capital
investments in conservation technologies through
rebatesintariffthatis based merely on O&M costs.

e. No Legal Basis for Rebate in Tariff: The
consultant in the approach argues that the legal basis
for rebateis foundin Section 7 of Water (Prevention and
Control of Pollution) Cess Act, 1977 (refer para 5.10 of
paper). But this basis used by the consultant is totally
wrong and miss-guiding. It should be understood that
the particular provision of the Water Cess Act is related
to rebate on cess and not rebate on water tariff. This
cess applied through Water Act is a very particular cess
thatis collected fromindustryas a contribution towards
the operational cost of Pollution Control Boards (PCBs).
So this cess has nothing to do with water tariff or with
cost of provision of water service. The rebate in cess is
appropriate in this particular is cess is based on the
economic rationale that any investment by industry in
affluent treatmentwill naturally lead to reductionin the
administrative burden on PCBs and reductionin the cess
required to be collected from industry for its own
administrative costs. This rationale is not applicable in
case of bulk water tariffs that will charged by water
utilities because the tariffis suppose to recover only the
0&M costs of provision of water services to industrial
users. Hence, the legal basis for rebate on cess in Water
Actisnotapplicableto rebatein tariff.

f. Legal Basis for Penalizing the Polluter Does
Exists: Thereis notasingle mention of word 'rebate’ or
"incentive' in provisions of MWRRA Act related to
responsibility of MWRRA in water conservation and
sustainability. In contrast, there is a clear policy
guideline given to MWRRA in the Act to adhere to the
principle of 'the person who pollutes shall pay' (refer
Sect. 12 (5) of Act). Even in presence of this policy
guideline explicitly mentioned in the Act, the
consultant in the approach paper maintains an
excessive focus on the principle of 'incentive through
rebate' instead of agreed principle of 'the person who
pollutes shall pay'. Thisis an attempt to miss-guide the
stakeholders and reduce the regulatory authority to a
body of 'facilitator' thena 'requlator’.

It should be noted that, as per the preamble of the Act,
MWRRAis empowered to regulate entire water resources
in the state to ensure sustainability of water resources.

Further, MWRRA has powers equivalent to civil court
(refer Sect. 13 of Act) and also has powers to penalizein
case of non-compliance of its own order as well as
penalize those who contravene or attempt to
contravene or abets to contravention of any of the
provision of the Act or rule or regulations made by
MWRRA. Thus, MWRRA has a clear guideline to adhere to
the principle of 'the person who pollutes shall pay', has
the powers to make regulations for matters related to
the Act and also the powers to penalize for
contravention of these regulations. Hence, in effect
thereisastrong legal basis for penal provisionsin cases
of pollution. The conclusion drawn by the consultantin
the approach paper that MWRRA does not have powers
to penalize the polluter is incorrect (refer para 7.11 of

paper).

It should also be noted that the State Pollution Control
Boards (SPCB) have been less effective in ensuring
control over water pollution. MWRRA have been
awarded the powers as are vested under the Code of Civil
Procedure, 1908. SPCBs do not have such powers and
hence they are handicapped in disposing cases of
regulating pollution. Thus, a MWRRA is an apex
regulatory authority for all matters related to water
reqgulation. SPCBs have the powers of entry and
inspection under Sect. 94 of the Code of Criminal
Procedure, 1973. Hence, MWRRA in combination with
SPCBs can effectively bring control on pollution of our
water resources and full-fill the letter and the spirit of
MWRRA Act. The policy and legal framework of MWRRA
Act provides opportunity to evolve strong regulatory
mechanismsfor conservation of water.

Recommendations based on Submission 4.3:

1. MWRRA should conduct a detail review of its
powers with respect to rebate and penalizing for
pollution control.

2. Based on the arguments made in the above
submission, MWRRA should simultaneously initiate
process for evolving a framework for implementing the
policy guideline of 'the person who pollutes shall pay'

3. Based on the arguments made in the above
submission, MWRRA should not link theissue 'incentive
for capital investments in conservation technologies'
with the 'tariff based on 0&M costs'. MWRRA should
take a clear position on this aspect and issue a concrete
directioninthisregard.
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Part 5. Interpretation of the Tariff Related
Provisionin MWRRA Act

There are certain crucial observations on the
interpretation of the very provision of water tariff in
MWRRA Acti.e. of Sect. 11(d) of MWRRA Act. Followingis
a submission based on detail study and analysis of this
provision.

Submission 5.1 Establish Water Tariff System for
All Water Users (Bulk as well as Retail)

The main provision pertaining to tariff in the MWRRA
Act (refer Sect. 11(d) of the Act) reads, 'to establish a
water tariff system, and to fix the criteria for water
charges at sub-basin, river basin and State level after
ascertaining the views of the beneficiary public, based
on the principle that the water charges shall reflect the
full recovery of the cost of the irrigation management,
administration, operation and maintenance of water
resources project'. The current interpretation of this
particular provision being done by MWRRA in the
process of making regulations is that the MWRRA is
empowered to determine only the bulk water tariff and
not the retail water tariff. Hence, such an
interpretation limits the regulatory purview of MWRRA
only on bulk water supply. But this very interpretation
of the provision needs to be re-visited considering the
detail word-to-word interpretation of the provision.
Following are some observations onthe same:

m  The first part of the provision empowers the
MWRRA to establish entire tariff system, not limited to
bulk water supply. The later part which suggests the
level of sub-basin, river basin and the state can be
applied only to the second part of the provision which
empowers the MWRRA to fix criteria for water charges
(based on the placement of comma and its grammatical
interpretation). In this situation, the MWRRA is
empowered to establish water tariff system forall water
uses, bulkaswellas retail.

m  Further, theapproach paperattemptstointerpret
the meaning of the term 'sub-basin, river basin and

130

State level' in para 7.3 of the paper. According to this
interpretation, the term relates to determining
separate tariff for each basin and sub-basin based on
the costs associated with that basin and sub-basin. This
means that particular provision in the Act empowers
MWRRA to determine basin and sub-basin wise tariffs
instead of uniform tariff for all basins. In effect this
provision has no relation to the powers of MWRRA to
determine bulk or retail tariff. For example, if MWRRA
opts to exercise this power then they are empowered to
determine basin or sub-basin-wise tariff for all
consumers in that basin and sub-basin and not just
restricted to bulk consumers.

m  Ifthe objective of the particular provision was to
limitthe powers of MWRRA only to bulk water tariffthen
there would have been an explicit mention of the same.
In absence of such a mention, MWRRA has been made
responsible to establish tariff system for all water
users, bulkas wellas retail.

m  Based on the above arguments, it is clear that
MWRRA cannot restrict the current process to bulk
water pricing. Since, the MWRRA is empowered to
establish tariff system for entire State and also
mandated to regulate the water resources of entire
State (refer preamble of the Act) it is necessary for
MWRRA to at least develop a broader framework for
tariff system within which other agencies responsible
for distribution and management of water services to
end-users can determine appropriate tariff in
adherence to the principles and regulatory framework
of MWRRA Act.

Recommendations based on Submission 5.1:

1.  MWRRA should conduct a detail review of the
letter and spirit of the tariff related responsibilities,
functionsand powers of MWRRA.

2. Based on the arguments made in the above
submission, MWRRA should simultaneously initiate
process for evolving 'Water Tariff System' for all water
users, bulkas wellretail.



4.4 Analysis of Draft Approach Paper on Bulk Water
Tariff Regulations: Submission Three

1. Introduction

This is the third submission by Prayas before MWRRA on
the process of determination of bulk water tariff
regulations initiated by MWRRA. It is based on the next
level of analysis of the approach paper and focuses on
major mistakes, gaps, and lacunasinthe approach paper.

The major mistakes, gaps, and lacunas discussedin this
submission are classified under the following two main
heads:

Major Mistakes and Lacunas Related to Substantive
Contents of the Approach Paper Major Mistakes and
Lacunas Related to Non-Compliance ofthe TOR

The paragraphs below discuss these lacunas and also
presentthe recommendations for rectifying the same.

Part I

2. Critical Mistakes and Gaps in the Substantive
Content of Approach Paper

The substantive content of the approach paper is
fraught with various fundamental and significant
mistakes, gaps, and lacunas which need to be rectified
before making any progress in the process of public
consultation. Some of the mostimportant mistakesand
lacunasare briefly describedin the paragraphs below.

2.1 Factual Errors or Incorrect Interpretation

a. Discrepancy in O&M Data: Table 9-12 of the
approach paper considers Rs. 490 Cr. as the 0&M cost
incurred for 2006-07. The projections for future cost as
well as for the revenue requirement are made on the
basis of these past costs,. These projections, in turn,
decide the final bulk water tariff. However, in variance
with the figure quoted in the approach paper, the
Irrigation Status Report (ISR) published by
Government of Maharashtra quotes the 0&M cost for
2006-07 as Rs. 416 Cr. Hence, there is a discrepancy in
the data of O&M costs. The error amounts to the
difference of almost Rs. 74 Cr. (almost 18% of the cost
quoted in ISR). Thisis a serious mistake in the proposal
presented in the approach paper that would affect the
finalbulk water tariff.

b. Factual Error in Comparison of M&R Cost
Projections: In Table 9-6 of the approach paper, the
consultant has provided comparison of cost projections
arrived through CAGR Approach, WALMI Approach and
the Jakhade Committee Approach. This comparison is
incorrect because the consultant has assumed annual
escalation of 6% while calculating projections based on
WALMI approach, whereas, WALMI has actually
recommended annual escalation of 10%. Thus, the
comparison and the conclusions drawn based on the
comparisonareincorrect.

¢. Incorrect Interpretation of Provision of
Subsidy: The State Water Policy (SWP) clearly states
that 'In order to alleviate the impact of such charge on
those who are unable to pay the complete charge, the
State may allow cross-subsidies and allocate
Government Funds.' (Please refer para 4.4 of SWP).
Hence, the SWP very much accepts the principle of
'cross-subsidy' in determining water tariff. In contrast
to this, the consultant in para 6.1.5 of the approach
paper recommends that, “All tariff principles (tariff
reflecting the cost of supply, reduction of cross-
subsidy, etc.) should beapplied....”.

Thus, the consultant makes a factually incorrect
interpretation of the provision in SWP and provides a
patently false and misleading picture that reduction in
cross-subsidy is or should be one of the principles
behind determination of tariff.

This misleading on the issue of cross-subsidy does not
end here, In Figure 10-1 of the approach paper, the
consultant presents the flow chart for tariff simulation
process using 'ABPS Infra Model'. In this model, the
consultant proposes determination of 0&M Costs,
Revenue Requirements, and Tariff separately for each of
the three categories of use. In doing so, the model
proposed by consultant completely eliminates the
possibility of inter-sectoral cross-subsidy. Thus, both
the particular tariff principle and the simulation model
are seriously flawed as it is based on incorrect
interpretation ofthe policyand laws.

This is a serious mistake on the part of the consultant.
With this sleight of hand, the consultant has managed
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to nip in the bud the rights of those who are unable to
pay the complete charges to the cross-subsidy given to
them by the State Water Policy. Such a mistake by the
consultant could prove dear as it would give rise to
suspicion on the very intent of the exercise. This
because many members of different stake-holding
groups see such processes as World Banks' design to cut
down the cross-subsidy forthe poor.

d. Incorrect Interpretation of Provision for
Rebate to Benefit Water Recycling Equipment
Industry and Failure to Apply the of Principle of
'Polluters Pay': A detailed discussion is provided in
PRAYAS' second submission before MWRRA on the
subject matter. This issue is listed here to maintain the
continuity of logic of this submission (refer para 4.3 of
the submission by PRAYAS before MWRRA via letter
dated 30th November 2008).

2.2 Failure to Explain Key Contradictions or
Address Key Issue

a. Why Tariff Increase When Tariff Levied is Equal
to O&M Expenses? : The datain the approach paper as
well as the Irrigation Status Reports suggests that in
the past years the tariff levied has been equal and at
times more than the 0&M expenses. This suggests that
the current applicable tariffs are sufficient to recover
0&M expenses and hence can satisfy the requirement of
the recovery criterion mentioned in MWRRA Act. This
reflects that currently there is no financial burden on
utilities providing bulk water, as far as 0&M costs are
considered. In contrast to this picture created by the
official data, the approach proposed by the consultant
leads toincreasing the agriculture tariff by almost 39%
and domestic tariff by 49%. This contradiction and the
tremendous hike in tariff are not explained in the
approach paper.

b. If 'No Tariff Shocks' then Why 39% and 49%
Increase in Tariff? : In para 6.1.2 of the approach
paper, the consultant proposes that the principle of 'No
Tariff Shock to any Class of Consumer' should be
applied. But the proposed tariff structure involves
tremendousincreaseinagriculture (39%) and domestic
tariff (49%), leading to significant tariff shock for the
year 2009-10. The consultant has not explained this
contradiction, nor has he been able to provide any
solutiontoreducethetariffshock.

¢. Proposed Tariff for Bulk Water Supply But Costs
Considered Based on Retail Supply? : The cost
projections used to determine tariff are based entirely on
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past expenses on O&M costs. The consultant has not
clarified whether these costs include cost of 0&M for retail
supply or for only bulk supply or for both. Since the figures
of past 0&M expenses match with the figures given in the
Irrigation Status Report, the reader could assume that the
costs are for supply of water both at bulk and retail levels.
If this is true, then it seems that the consultant included
the cost of retail supply in calculating tariff for bulk supply.
The consultant failed to clarify this contradiction in the
approach paper.

d. Water 'Quality' used as Factor for
Apportionment but Is Bulk Supply Done Based on
Quality Parameter? : The model for apportionment of
revenue requirement between categories of usersisthe
core of the tariff methodology proposed by consultant.
But one of the major problems in the model is that the
consultant proposes to use 'water quality' as one of the
parameter affecting the apportionment of revenue
requirement. It is well known that the quality
parameters is not something that is cared for in
majority of the bulk supply of water, neitheris quality of
water measured in most bulk supply situations. The
consultant has not taken cognizance of this situation
and effectively ends up making an unrealistic
assumption.

e. Are Economic Benefits from Water Use for
Agriculture Almost Half of the Benefits Accrued
from Water Use for Industrial Purpose?: The model
forapportionment of revenue requirement proposed by
consultantalso uses 'Economic Use' as one of the factor
affecting apportionment. As per the approach paper
'economic utilization of water supplied is directly
related to paying capacity' (refer para 10.3.2 of paper).
Hence, the consultant seems to assume that the
economic benefits accrued through use of water have
direct correlation with the paying capacity of the user.
In other words, the economic benefits accrued from a
certain category of water use should be used as factor
forapportionmentof revenue requirement.

Further, the consultant rightly assumes that the
“economic use” or “economic benefits” of water used
for agriculture purpose are less than that for industrial
purpose. But while determining specific weightages for
this factor, the consultant assumes the weightage of 5
forindustrial use and 2.5 for agriculture use. Thus, the
weightage given to agriculture use is half of industrial
use. So in effect, the consultant assumes that benefits
accrued from agriculture use are half in magnitude of
the benefits accrued from industrial use. This



subjective decision made by the consultant is highly
contentious. It is well known that economic benefits
from industrial water use, in most cases, are much
higher than those from agriculture and certainly not
halfin the magnitude. The consultant has not provided
any sound justification for his assumptions on this
crucialaspect.

f. Is Reliability of Water Supply to Agriculture
Anywhere Close to the Reliability to Industry? : The
model for apportionment of revenue proposed by
consultantalsoincludes reliability as a factor affecting
the apportionment. The consultant assumes reliability
weightage of 3 forindustrial use and 2.5 foragriculture
use. In effect, the consultant assumes that the
reliability of water supply to agriculture is almost 83 %
ofthattoindustrialusers. In otherwords, the reliability
of agricultural water supply is close to reliability of
industrial water supply. It is well known that when it
comes to reliability, it is the agriculture water supply
that is always compromised and hence the actual
reliability of supply to agriculture is not comparable to
that of industrial supply. Again, the consultant has not
provided any sound justification for making this
assumption onsuchacontentiousand crucial aspect.

g. Unable to Identify Current Crisis and Regulate
for Resolution: The above-mentioned bullet point no.
3.2 (a) of the present submission suggests that the
tariff levied in the recent years is equal to actual 0&M
expensesincurred. So, in effect, as per the MWRRA Act,
all 0&M costs could be recovered from the tariff levied
as perthe current structures. Hence, it seems that there
is no crisis of 'lower tariffs' or 'lower levy of tariffs' as
believed by many.

In that case, the approach paper, specifically the so-
called proposal part, is not able to clearly identify or
highlight the main problem or crisis that needs to be
addressed through tariff regulations. On one hand the
proposal does not question the data provided on the
0&M expenses or on tariff levied. Thus, it accepts that
there is no problem of matching the revenue
requirement with tariff levied. Onthe other hand, the
proposal does not indicate at any other problematic
area.

Itisalarming that the proposalis totally silent on areas
with acute and critical problems such as water losses,
inadequate O&M and deteriorating infrastructure,
absence of effective measurement system, lack of
service standards and their enforcement, inefficiencies
in capital expenses leading to increase in 0&M

requirements, and other similar crucialissues. It should
be noted that these problems have seriousimplications
for the sustainable operations and management of
water systems, which is the mandate for MWRRA as per
the Preambleand Section 11(r) ofthe MWRRA act. Thisis
a major gap and flaw in the proposal put forth by the
consultant.

h. How MWRRA will Address Issue of Cross-
Subsidy?: The section 2.3.1 of the approach paper
mentions that “One of the important functions of
MWRRA is to establish a water tariff system...... and to
determine the cross-subsidies between categories”.
Buttheapproach doesnotinclude concrete proposalfor
the way or manner in which MWRRA should address the
issue of cross-subsidy. Thus, a majorissue such as cross-
subsidy remains unaddressedintheapproach paper.

i. What is the role of Regulation and MWRRA in
Tariff Determination Process? : The responsibility of
MWRRA as per MWRRA Act is not limited to
determination of tariff. MWRRA is also mandated to
establish and operationalize set of regqulatory
mechanisms as part of tariff determination and
regulation process. The approach paper does not take
any cognizance of this crucial role for regulation as a
function of governance and MWRRA as an institution
responsibleforregulation.

The approach paper does not detail out the exact tariff
determination and regulation process that will be
followed by MWRRA. Hence, crucial regulatory
mechanisms like cost regulation, service standard
regulation, requlation of losses, inefficiencies and
othermattersare notdealtwithintheapproach paper.

It should be noted that the approach paper does not
include 'draft regqulations' as required by the TOR.
Hence, in absence of regulations and exact tariff
determination process, the approach paper cannot be
used as a discussion paper for conducting stakeholder
consultation.

Inthisrespect, itshould also be noted that Maharashtra
Electricity Regulatory Commission (MERC) has an
elaborate process of tariff determination and
regulation. Based on the study of process in electricity
sector, we present in brief the recommendations
towards objectives and process of tariff determination
and regulation in the last section of this submission
(refersectionIV ofthis submission).
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2.3 Questionable Data and Questionable Basis for
Tariff Proposal

a. Consumption Data Not Accurate: Among other
things, the volumetrictariff calculations depend on the
totalconsumption ofthe particular category of use. Itis
well known and also accepted in the approach paper
that majority of the water consumptionis not measured
accurately. Hence, the consumption data presented in
the approach paper and the volumetric tariff
calculations done on the basis of this data can be
challenged onthe grounds ofaccuracy of this data.

For example, in absence of accurate data there is wide
scope to argue that the agriculture consumption data
may comprise of actual agriculture consumption as well
as technical and commercial losses. If this is true, then
the volumetric tariff for agriculture also includes the
costburdenincurred dueto losses. This would be largely
unacceptable bythe particular category of water users.

b. O0&M Cost Projections Not on Basis of Actual
Requirement: The current tariff largely depends on the
0&M cost projections. The O&M costs projections
proposed in the approach is entirely based on the past
data of actual expenses on 0&M. The current sorry state
of existing water infrastructure clearly indicates that
the actual expenditure on 0&M in the past was grossly
inadequate and the actual need for 0&M was far above
theactualexpenses.

For example, the assessment done by WALMI for M&R
expenses suggest that the average demand for M&R for
selected project was Rs. 2275 lakhs, whereas, the actual
expenditure was Rs. 1241 lakhs (refer Table 12 of Report
by WALMI on M&R Norms). This situation allows
speculation by many that the 0 & M expenses were
intentionally kept much below the actual requirement,
sothatthey match withthetariffrecoveryfigures.

Looking at the data for establishment costs, it could be
argued that the establishment costs are
disproportionately high as compared to the costs
incurred for maintenance and repairs (M&R). Hence,
tariff based on such a high level of establishment costs
willhavetobechallenged.

Overall, a different picture may emerge if the
assessment of actual requirement for carrying out 0&M
is done. Accepting the data of expensesincurred in the
past without any validation will lead to fundamental
flawin thetariff proposaland willbe openfor challenge
by various stakeholders. If the O&M projections
proposed do not meet the actual requirements of 0&M,
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then there is danger that water infrastructure will
deteriorate and will harm the sustainability of the
system.

2.4 Non-Comparable Tariff Figures Hindering
Participation

The proposed tariff is presented only on volumetric
basis. Thereis no effort to illustrate the relationship of
the proposed volumetrictariffwith thetariff calculated
on crop, area, or seasonal bases. Due to this lacunaitis
difficultforfarmersto comparethe proposed tariffwith
the current tariff. In absence of such a user-friendly or
comparable tariff figures, it is not possible for farmers
to assess the real impact of the proposed tariff on their
operations and raise their concerns and demands
regarding water tariff. This is another fundamental
lacunain the approach paper, as it effectively keeps the
farming community—that forms the largest water
consumer category—out ofthe process of stakeholders'
participation.

Part II

3. Major Mistakes and Lacunas Related to Non-
Compliance of the TOR

The Terms of Reference (or TOR) given to the consultant
forthe purpose of developing regulations for bulk water
pricing were finalized after due consultation on the
draft prepared by MWRRA with selected stakeholders.
Hence, the TOR reflected the needs and requirements of
MWRRA as well as the concerns and expectations of
various stakeholders. As a result, the TOR became the
main tool that should be used for assessment of the
Draft Approach Paper submitted by the consultant. In
other words, the Draft Paper is expected to act as the
benchmark to be achieved by the Approach Paper atthe
minimum.

In order to adhere to the provision in MWRRA Act for
stakeholder consultation, it was necessary to comply
with the process and content of the Approach Paper as
defined in the TOR. Hence, a detailed assessment of
compliance of the provisions in TOR—related both to
the process and content—was carried out. The results of
thisassessmentare discussed as below.

3.1 Non-Compliance of TOR Provisions Related to
Content of Approach Paper

Sections 3 and 4 of the ToR provide details of the
expected content of the different outputs to be
submitted by the consultant. The assessment of the



status of the compliance with these sections is
presented in the Table 1 and Table 2. The content-
related requirements outlined in the ToR could be
further classified in two groups: (a) provisions
outlining different content-related outputs expected
to be articulated in the approach paper, and (b)
provisions meant for creating the knowledge base
through analysis of relevantinformation from different
sources for preparing the different content-related
outputs expected from the Approach Paper. For the
purpose of the analysis, the provisionsin Sections 3 and
4 were divided in these two groups and their analysis is
presentedinTable 2and Table 1 respectively.

The assessment presented in these tables reveals that
the approach paper is in far-from-satisfactory state.
Table 1 presents the observations and remarks

pertaining to the provisions mostly requiring review,
assessment, or examination of different information.
Based on these observations and remarks, the
Compliance Status for each of the provisions is
determined and presented in the last column of the
table. The categories used for ascribing the compliance
status in Table 1 include: Completed, Partially
Completed, Superficially Addressed, Completely
Ignored.

Similarly, Table 2 presents the analysis of compliance of
provisions articulating the content-related outputs. In
thistable, the category used toindicate the Compliance
Status are: Not Delivered as Expected, Not Followed /
Not Delivered At All, and WillNot be Possible to Deliver /
Follow.

(Pleaserefertotableson following pages)
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Table No. 18: Non-Compliance of the TOR: Provisions Related to Creation of
Knowledge-Base on Content
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TOR Para Main Task as per the ToR Observations and Remarks Compliance Status
No.

3(1) Review international  best | e The review is done by an international | Partially Completed
practices on water tariff and | expert, however, he seems not to have any | still Very Limited
analyze work-experience of water sector in | Utility
their relevance and | Maharashtra.
applicability in the context of | e Neither the international expert nor the
the situation in Maharashtra ABPS Infra provided any analysis or findings

pertaining to relevance and applicability of
lessons from international practice to
situation in Maharashtra.

e Hence, there is no concrete
recommendation for the purposes of this
approach paper emerging from the
international review.

3(2) Review the tariff structures in | e Completely ignored and not included in the | Completely Ignored
Other States in India paper.

3(3) Review and assess the | e Detailed assessment notincluded Partially Completed
provisions relating to water
tariff in the MWRRA Act and
State Water Policy

3 (4) Review and assess the | e Though there is mention about the | Superficially
progressive increase in tariff | progressive increase in tariff the same has | Addressed
structure in the State for| notbeen assessed.
irrigation and non irrigation | e There was a need to assess the rationale,
uses method of arriving at the increase and also

the impact of tariff increase.

3(5) Review and assess the O&M | e Apart from mentioning the actual expenses | Partially Completed
norms forirrigation in the State | on 0&M in the past, there is no attempt for | still Limited Utility
and the allocations made for| assessment of 0&M with respect to
0&M, separately for works and | adequacy of expenses incurred, impact of
establishment, for last five | the same on the quality of services and
years. actual demand or requirement of 0&M to

maintain the system efficiency.

3(6) Review and assess the | e Apart from mentioning the actual expenses | Partially Completed
establishment norms in the| on establishment in the past, there is no | still Limited Utility
State for irrigation |  attempt for assessment of these costs with
management respect to necessity of expenses incurred,

reasons for low quality of services despite
high establishment costs and determination
of benchmark ratio between 0 & M and
establishment costs

o No cognizance of WALMI report on
establishment cost

3(7) Review the water use and water | e Review of losses or the data on losses is | Partially Completed
tariff levy and collection in last | completely absent still Limited Utility
five years in the State | ¢ The review of water use is not much useful
separately for agriculture, | as the accuracy of the data is doubtful as
industry and drinking water the approach paper itself accepts

(Contd...)
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TOR

Main Task as per the ToR

Observations and Remarks

Compliance
Para Status
No.

3(8) Review and assess inter-sectoral | e Review of inter-sectoral | Completely
cross subsidy and government | cross subsidy or government | Ignored
subsidy as reflected in water tariff | subsidyis completely absent
assessment vis-a-vis actual O&M | o Also there is no assessment
expenditure in the last 5 years. of the subsidies, especially,

the rationale and impact of
these subsidies

3(9) Review and assess existing tariff | e Apart from general | Superficially
structure vis-a-vis paying capacity | discussion on the principle | Addressed
and productive usage by each user | of ‘ability to pay’ there is no
category review and assessment of

existing tariff structure in
light of the paying capacity
and productive usage

3(10) | The consultant may plan to visit 6 | eThere is no data or | Completely
irrigation projects (2 major, 2| conclusions presented from | Ignored
medium & 2 minor), 6 water supply | field visits to irrigation
schemes (3 urban, 3 rural) and 6 | projects
typical industries consuming water
for realistic assessment of ground
conditions at his own costs.

3(11) | Review and assess how the provision Completed
in Section 12 (11) of the Act linking
family size to water tariff should be
dealt in volumetric and area based
tariff for agriculture and how Water
User Association should be advised
to fix water charges from Members
keeping the provisions in view.

3(12) | Study the water audit, | e There is no study of water | Completely
benchmarking and irrigation status | audit, benchmarking, or | Ignored
reports brought out annually by | irrigation status reports
Water Resources Department (WRD) | e There is no assessment of
and assess the applicability of the | applicability of data from
data/conclusions made in these | these reports for the tariff
reports for tariff Regulations. requlations

3(13) |Study and assess as to how | e Apart from the integration | Superficially
reliability and timeliness of supplies |  of factors like reliability for | Addressed
to the agriculture sector should have | apportionment of revenue
a bearing on the tariff structure. requirement, there is no

attempt to propose
operational methodology for
linking  various  levels/
parameters for reliability
and timeliness with tariff
levels.
(Contd...)
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(...Contd.)

TOR
Para
No.

Main Task as per the ToR

Observations and Remarks

Compliance
Status

3(14)

Suggest 4-5 modern technologies
for recycling by industries, the
adoption of which will qualify the
industry for rebate in water tariff.
Quantum of rebate to be suggested.
Similar suggestion for WUA, drinking
water agencies adopting water
conservation measures.

Completed

3(15)

Suggest extent of rebate in water
tariff for industries adopting
effluent treatment and discharging
effluent into water courses as per
standards prescribed by State
Pollution Control Board.

Completed

3(16)

Review and assess the provisions
relating to water tariff in other Acts
like CP & Berar Act 1931,
Maharashtra Irrigation Act 1976,
Municipal Act, various River Valley
Corporations Acts.

e No review of CP & Berar Act
1931

eNo assessment of the
implications  and  inter-
relations between various acts

Partially
Completed

3(17)

Examine whether a two part tariff
system comprising a fixed charge for
assets created irrespective of water
use and a variable charge depending
on actual use should be introduced.

e The entire examination of such
an important issue is scanty
and is covered in only 2 pages

e The paper fails to discuss
problems and impacts of this
issuein adequate details

Partially
Completed

3(18)

Examine whether rebate in tariff
should be given for advance/timely
payment.

Completely
Ignored

4(2)

Review international and national
practices of Conduct of Business
Regulations in various sectors

Completely
Ignored

4(3)

Weigh and consider various options
for stakeholder consultation Llike
display in web site, paper
advertisement, public hearing etc.
and suggest a suitable procedure
keeping in view how this issue is
handled in  other regulatory
processes

Completely
Ignored




Table No. 19: Non-Compliance of the TOR: Provisions Related to Qutputs on Content of Regulations

before issue of tariff orders

TOR Main Task as per the ToR Observations and Remarks Compliance
Para Status
No.

3 First part of approach paper | eChapter 6 titled “Principles for Tariff Setting” | Not

(19) | comprising the tariff | comprises scanty coverage of principles or philosophy | Delivered as

(a) philosophy or principles & | (only 3 pages in the 300 page long document). In | Expected
various options available fact, principles or philosophy is supposed to be the

main outputin Part I of the approach paper.

e Chapter 7 seems to discuss some principles, though
the authors call them issues. However, in most cases,
the analysis of these issues failed to produce
adequately and logically argued conclusions or
recommendations that could be termed as principles.

e In short, the Approach Paper fails to provide a clear
list of Tariff Principles with adequate justification
based on sound analysis and logical argumentation.

3 Second part of the approach | eApart from the illustrative example (or Tariff | Not

(19) | paper presenting the | Proposal), the paper does not include the generic | Delivered

(b) methodology for tariff | methodology and procedure for tariff determination.
determination based on the
chosen option.

3 Terms & Conditions of Tariff | e There is absolutely no mention of the draft terms and | Not

(19) | Regulations giving detailed | conditions of tariff regulations. This is the most | Delivered

(c) step-by-step procedure with | glaring deficiency as articulating Tariff Regulations
illustrative examples. was the main objective of the entire exercise.

e Apart from a small paragraph (refer para 7.22 of
approach paper), there is no detailing of the tariff
determination process in the approach paper. The
small paragraph makes cursory reference to
international practice and an Australian process. It is
not mentioned exactly which international practice
(with what steps) is recommended by the consultant.
Further, there is no analysis or assessment of the said
international practice for its relevance or suitability
for the situation in Maharashtra.

eThe benchmark in this regard is already set by the
Terms and Conditions (Regulation) for Tariff
Determination as articulated by MERC. The
performance of the consultant in this regard is
abysmally dismal.

3 Draft of model tariff proposal eWithout adequately detailing the principles, | Not

(20) methodology and other terms and conditions, the | Delivered

consultant directly went ahead proposing the final
tariff.

e The expected output as per the ToR is the draft of the
model proposal which can be used in subsequent
proceedings.

4 (1) | Conduct of Business | eIn adherence of the TOR, it was necessary and | Not
Requlations  specifying the | important to first prepare and approve the CBR. But | Delivered
process to be adopted by the | the same has not been adhered to even after the draft
Authority, including | consolidated approach paper has been published.
stakeholder consultation while
preparing  Regulations and
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Table No. 20: Non-Compliance of the TOR: Provisions Related to Process Defined in the ToR

Stage TOR Expected Process Observations and Remarks Compliance
Identified | Para No. Status
in TOR
I 5(1) Submission,  review and Draft CBR not prepared and hence no | Not
approval of Draft Conduct of question of review/ approval. Hence, | Followed
Business Regulations and stakeholders are in dark about the
Part I of the Approach Paper consultation process, and in particularly, if
for Terms & Conditions of there will be an intensive consultation
Bulk Water Tariff process on the output of Stage III of the
process i.e. the stage at which the draft
Terms and Conditions and CBR will be
submitted and approved by MWRRA.
Part I of the approach paper not reviewed and
approved separately. Logical sequence not
followed.
II 5(2) Submission,  review and Part II of the approach paper not reviewed | Not
approval Part 2 of Approach and approved separately. Logical sequence | Followed
Paper not followed.
I 5(3) Interim  Report covering Instead of separately reviewing and | Will Not Be
both Terms & Conditions of approving Part 1 and Part 2 of approach | Possible to
Tariff Regulations & CBR paper a consolidated draft approach paper | Follow
based on comments on has been submitted and published for public
approach paper and draft consultation.
CBR The consolidated approach paper does not
comprise the ‘Draft CBR" as well ‘Draft Terms
and Conditions or Regulation’. Hence the
public consultation process is impaired in
absence of these documents. There is no
space in the current on-going process of
public consultation to comment on the draft
CBR.
v 5 (4) Draft Final Report with draft | e Since, the above stages are not followed inits | Will Not Be
Tariff Order proper sequence and manner the process in | Possible to
Vv 5 (5) Final Report this stage will be seriously impaired. Follow

Alookatthe last column of both these tables presentsa
very gloomy picture, as in case of most of the
requirements in ToR, the adequacy and quality of
compliance is less than satisfactory. In Table 1, only 3
provisions carry the tag of “Completed” out of total 20
provisions. The tag of “Partially Completed” is borne by
7 provisions, out of which 4 carry the additional tag of
“with Limited Utility”. In the remaining 10 provisions
(50% of total number), 7 carry the tag of “Completely
Ignored,” while 3 carry the tag of “Superficially
Addressed”.

The picture is more bleak in Table 2. While 1 out of the
total 5 provisions articulating content-related outputs
carry the tag of “Not Delivered As Expected”, the
remainingall4 carrythetagof “Not Delivered”.
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3.2 Process-Level Non-Compliance of the TOR

The TOR also defines the process to be followed for
carrying out the assignment given to the consultant
and for submission of final outputs. In absence of the
Conduct of Business Regulations (CBRs), the TOR is the
only official document that can be used a guiding
document for assessing the appropriateness of the
process followed for development of regulations for
bulk water tariff. This makes the process-related
provisionsintheToR critical.

Section 5 of the TOR defines the process, in terms of
various steps, for carrying out the assignment of
preparing the approach paper on the bulk water tariff
reqgulations. The assessment of compliance of the
process-related provisions from Section 5 in TOR is
presentedinTable 3.



Table No. 21: Summary of Assessment Compliance with TOR
(based on detail assessment given in Table 1, 2, and 3)

Status of Compliance on Chosen Factors
Non- Partially Completely

Compliance of C.omp.let.ed Ignored/ "
the TOR: Factor | | Partially St‘lljl '.'l‘.‘;“ted Superficially Not W‘I: Not

Chosen to omplete Completed tility/ Addressed Followed/ €

Assess . Not Not Followed
Delivered as Delivered
Expected

1. Creation of
Knowledge-Base 3 3 4 3 7 -
on Content
2. Provisions
Related to
Outputs on - - 1 - 4 -
Content of
Regulations
3. Provisions
Related to ) ) ) ) ’ 3
Process Defined
in the ToR
Total 3 3 5 3 13 3
Compliance 10 % 10 % 17 % 10 % 53 %
Level in %

This assessment of the process-related provisions level
follows the same logic and method that is followed in
preparing Table 18 and 19. The last column of Table 20
presented the Compliance Status for the process-relate
provisions. The categories used here for denoting the
Compliance Status are: “Not Followed”, and “Not
Possibleto Follow.”

The scene here is also not much encouraging. While 2
provisions carry the tag of “Not Followed”, the
remaining 3 carrythetag of “Not Possible to Follow.”

Table 21 presentsthe summary of the Compliance Status
aspertheallthetreetables. The main finding thatcome
outofTable21include:

m  The consultant has achieved satisfactory level of
performance only in case of the 10% (3 out of total 30)
oftheToR provisions.

m  Inthe case of about 27% (8 out of 30) provisions
from ToR, the performanceis partially satisfactory.

m In the case of about 53% provisions from ToR,
performanceisnearthezero level.

m  Inthe case of about 20% provisions, the work was
foundto be of little utility.

3.3 Impact and Implications of the Non-
Compliance of TOR

a. Serious non-compliance in the case of content-
related provision from the ToR indicate that the work
done by the consultant is inadequate to use it as the
substantive basis for deliberation on the issue of tariff
determination.Inotherwords, theapproach paperdoes
not provide adequate substantive foundations for using
the samefordeveloping requlations ortarifforder.

b. Serious non-compliance in the case of process-
related provisions raises more grave issues. If MWRRA
decides to accept the current draft of the approach
paperandto go ahead with the process, it would be seen
as not adhering to the process it itself has laid out.
Unless it provides cogent and satisfactory reasons for
this condoning of non-compliance, MWRRA would be
seenaswillingtoworkonad-hocandarbitrary manner.

Condoningthefailureto come up with the Tariff-related
CBRs and conducting the process of deliberations
without these CBRs would make MWRRA more
vulnerable to the charge of ad-hoc and arbitrary
behavior. The failure of MWRRA to have general CBRs in
placefurther complicatesthe matter.
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There is no need to reemphasize the importance of
proper, previously defined, transparent, truly
participatory, and completely accountable process. In
absence of such a process, legitimacy of agencies like
MWRRA to arrive at essentially political decisions like
Tariff Rates is suspect. [These decisions are political
because they determine the distribution of resources
among different sections of society.] This is because
these agencies are making political decisions, even
though they are not politically accountable to people.
The only way for agencies like MWRRA to gain the
legitimacy to make political decision is by strictly
adhering to the process laid out in the law, rules,
reqgulations and even procedural norms such as ToRs.
The temptation to put the process in fast-forward mode
cold prove disastrous for these agencies. [In this
regard, we attract attention of MWRRA to the relevant
sections on Regulatory Process (pg 71 to 73) from
Handbook for Evaluating Infrastructure Regulatory
Systems published by the World Bank. We have already
submitted a soft copy of this handbook to MWRRA™.

In addition, MWRRA has to carry out the burden of
mistakes made by Government of Maharashtra. The
public consultations on draft of the MWRRA bill were
seen by civil society as an unaccountable exercise for
manipulation and window-dressing. Further, the
manner in which the MWRRA law was passed also
created suspicion abouttheintent of the governmentin
constituting MWRRA. Whether it likes it or not,
MWRAA's conduct will be seen in this context. This
requires that MWRRA exercise utmost care and caution
onthe matters of process.

c. Further, such deficiencies in process and content
has serious implications for acceptability and
credibility (which are the cornerstone of smooth
functioning of any independent regulatory agency) of
MWRRA. Inadequate and superficial work on content
and non-coherent and non-systematic process might
lead to not only erosion in acceptance and credibility of
MWRRA but it would also create unnecessary suspicion
inthe minds of stakeholder.

For example, theinadequate interpretation of the provision
for application of 'polluters pay' principle and
simultaneous overemphasis on providing incentive through
rebate in tariff for industries can potentially lead to
perception of bias on part of MWRRA towards industry “.
This bias could be seen as the successful attempt of

'regulatory capture' by industries and other dominant
market forces like consultants to further their private
interests through MWRRA at the cost of larger public
interest.

d. Non-compliance to the process and content as per
TOR has adversely affected the process of stakeholder
consultationin following ways:

m In absence of draft CBR (which should have
comprised, as per TOR, the process of stakeholder
consultation to be followed for preparation of
regulations and before issue of tariff orders), the
stakeholders have the least idea of the overall process
that will be followed for finalization of requlations and
tariff order. In absence of this crucial information, the
stakeholders are not able to participate and provide
inputs on their concerns and suggestions. Large
number of stakeholder groups and individuals are still
notawareofthe processinitiated by MWRRA.

m In absence of adequate content on all issues
outlined in the TOR, the stakeholders are not able to
study, analyze and prepare effective comments and
suggestions on the tariff regulations. For example, in
absence of the draft requlationsin the approach paper,
it is not at all possible to provide comments on the
regulations for bulk water tariff.

m  The combined effect of process and content-level
lacunas is that the stakeholders are not confident that
their participation will have any positive impact on
developing solutions to their problems and concerns
through the on-going processinitiated by MWRRA.

For example, the current draft of the approach paper
does not provide any tariff requlation at all. If the
MWRRA goes ahead with the process of stakeholders'
consultation, the deliberations will focus on the content
and process related deficiencies in the current draft of
theapproach paper. Further, thereisapprehensioninthe
minds of stakeholders that, in the absence of the CBRs,
there is every chance that MWRRA would not carry out a
wider process of stakeholders again when the concrete
tariff regulations will be articulated. Thus, despite high
level of expenditure of public money and time of the
members of stake-holding groups, the process will end
up without any concrete recommendation from
stakeholders and the tariff requlations will be finalized
withoutany public participation.

“Handbook for Evaluating Infrastructure Regulatory Systems by Brown, Ashley C., etal. published by the World Bank
“For detail discussion on thisissue please refer to para 4.3 of second submission by PRAYAS - dated 30th November 2009.
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Part III

4. Recommendations Based on Above Assessment
and Analysis

1. Reject the current form of draft approach paper
submitted by ABPS Infrastructure.

2. Stop forthwith the on-going process of public
consultationincludingthe publichearings scheduled
on the basis of the current draft of the approach

paper.

3. Directthe consultantto revise the entireapproach
paper in compliance with the TOR and taking
cognizance of various lacunas pointed-out by PRAYAS
and otherorganizationsandindividuals during thefirst
phase of consultation.

4. Circulate the revised draft approach paper to
select research organizations, experts and social
activiststo ensureadequacyand quality of theapproach

paper.

5. Undertakeelaborate, well planned andintensive
rounds of public consultations including public
hearingsonthereviseddraftoftheapproach paper.

Part IV *

5. Recommendations for Terms and Conditions for
Tariff Determination and Regulations

5.1 Introduction

Maharashtra Electricity Regulatory Commission (MERC)
has an elaborate process of tariff determination and
regulation. Based on the study of process in electricity
sector, we present in brief the recommendations
towards objectives and process of bulk water tariff
determinationand requlationinthe paragraphsbelow.

We request MWRRA that these recommendations
should be included in the section on 'Procedure for
Tariff Determination' in the 'Terms and Conditions of
Bulk Water Tariff Regulations' to be prepared by
MWRRA.

The approach paper prepared by ABPS does not
provide minute details of the proposal for tariff
determination procedure. Hence, it was thought
necessaryto provide recommendations onthis crucial
aspect of tariff regulation. We kindly request MWRRA
to give due considerations to these

"1In the original submission this was referred as Annexure I.

recommendations. We also request MWRRA to follow
the recommended procedure givenin this submission
for the on-going process of tariff determination
initiated by MWRRA.

5.2 Objectives of Water Tariff Determination
Process

The procedure for determination of bulk water tariff
should have following objectives:

a. Enhance regulatory review and scrutiny on various
financial, economicand social aspects of bulk water tariff.

b. Createavenuestoexposethe cruciallacunasinthe
system including amount of losses, mismanagement,
pilferage-theft and such other gross inefficiencies
affectingthe overall performance ofthe system.

c. Create avenues for development of solutions to
plugtheinefficiencies and effective enforcement of the
solutions developed.

d. Develop opportunity for and capacities among
various stakeholders to participate in the proceedings
in most effective, comprehensive and meaningful
manner and thereby bring together diverse
perspectives and view-points on crucial aspects
affectingthe sector.

e. Give special attention to the concerns and
problems of disadvantaged sections having meager
voice in the various proceedings related to bulk water
tariff.

5.3 Procedure for Determination of Bulk Water
Tariff

Following should be the step-wise procedure for
determination of bulk water tariff (detail
recommendations for each step is discussed separately
inother paragraphs):

i.  Application for Tariff Revision: The bulk water
supply utility like the River Basin Agency (RBA) or Water
Resource Department (WRD) should file application for
tariff revision to MWRRA. The application should be in
the prescribed format and manner. In particular the
application should have different components such as:
Demand Estimation, Supply Plan, Cost Estimation and
Revenue Requirement (based on past data as well as
actualplansforprojectedyear).
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ii. Internal Scrutiny of Application: MWRRA should
scrutinize the application. Among the various other
methods for scrutiny, MWRRA should also adopt the
method of 'Technical Validation'. Technical validation
sessions should be treated as regular proceedings.
Expertsand publicinterest groups should beinvolvedin
these proceedings. Scrutiny of the application should
bedonebased onthefollowing components of the tariff
determination process:

a. Demand Estimation: Scrutiny of estimation of
demand forwaterforthe control period.

b.  SupplyPlan: Plan forsupply of water as per demand
through various sources and means. Among other
thingsthe planshould compromise options like demand
management, supply management, capacity addition-
augmentation and other measures to ensure adequate
supplyinthe most cost-effective manner.

c. Cost Estimation (Capital as well as 0&M):
Estimation of coststo beincurredin control period. This
should comprise estimation of capital as well as 0&M
costs, since capitalinvestments have direct bearing on
theamountand timing of 0&M expenses.

d. Revenue Estimation (Annual Revenue
Requirement): Estimates of annual revenue
requirementsincluding capitalaswellas 0&M.

e. Revenue Apportionment: Apportionment of
revenue requirement among different categories of
water users.

f.  TariffCalculation: Calculation of tarifffor different
categories of waterusers.

ifii. External Scrutiny of Application: The application
should be made available to public and the
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organizations working in the interest of public for
scrutiny byinterested parties.

iv. Revisions in Application: The applicant should
revise the application based on the requirement of
additional orimproved data, if any, identified after the
scrutiny.

v.  Public Consultation on Revised Application: Public
consultation should be undertaken by inviting
comments on the revised application and also through
organization of regional-level publichearings.

vi. Processing of Public Opinion & Deciding
Reasonability of Issues: The public opinion and
comments received should be compiled and considered
to take crucial decisions on the exclusion and inclusion
ofvarious opinions.

vii. Reasoned Tariff Order: Give the final tariff order
accompanied with detail reasoning behind the order, its
various components and the exclusion / inclusion of
public opinion received. The tariff order should also
include the cost elements that are approved/
disapproved by the regulator and also the performance
targets forthe utility or RBA.

viii. Annual Performance Review: Since, the above-
tariff setting process will be done once in three years it
is necessary to take annual review of performance of
utility or RBA based on the performance targets set in
the tariff order. Such a review is necessary in a multi-
year tariff system that will be followed in current
context.

Detailed recommendations on each of the above-
mentioned step should be developed and presented in
theapproach paper.



4.5 Analysis of Draft Approach Paper on Bulk Water
Tariff Regulations: Submission Four and Five

Introduction

The first stakeholder consultation meeting was
conducted by MWRRA in Mumbai. After analysis of the
process of this consultation meeting, the fourth
submission was prepared to recommend changesin the
process of conducting the remaining meetings. The
fifth and the concluding submission was prepared in
light of the consultation meeting conducted by MWRRA
in Pune (dated 12th February 2009). These two
submissions have been reproduced verbatim in the
following paragraphs.

4.5.1 Submission on Process of Conducting the
Consultation Meetings

This is with regard to the consultation meetings
organised by MWRRA on the draft approach paper on
bulk water tariff requlations. Based on the lessons from
the first consultation meeting, following are the
recommendations for the procedure of conducting the
remaining consultation meetings:

1. Inward Register: All written comments submitted
by stakeholders should be registered in a systematic
manner. There should be an 'inward register' available
during the consultation meetings and all written
comments received should be properly registeredin the
registry. Every stakeholder should be given an 'inward
number' as documentary evidence of his submission
beingregisteredintheregistry.

2. Photocopy Acknowledgment: Acknowledgment of
submissions can also be done by signing on the
photocopy of the submission. In case a stakeholder has
a photocopy of his submission and he requests for an
acknowledgment of his submission, then there should
bearrangementforauthenticating the photocopy. (The
photocopy may be done by the stakeholder.)

3. Oral Evidence: There will be certain stakeholders
who may be less literate or not able to articulate their
opinionsin writing. Also there could be occasions when
very crucial discussion may be in progress, but the
points raised during the discussion does not get
reflectedin thealready prepared written submission. In
both the cases it is necessary to accept the oral

submission by recording the verbal comments made
during the discussion in the meetings. There should be
arrangement for taking detail notes of the verbal
commentsand reproducing the samein the proceedings
ofthe meetings.

4. Record of Proceedings: Record of proceedings
during the meetings should be prepared and circulated
amongthe participantsinthe meetings.

5. Reasoned Reportor Order: After completion of the
consultation meetings it is necessary to develop a
reportororder (whateveris required as per the process)
which will give in detail the comments made by various
stakeholders and also the opinion of MWRRA on those
comments with detail reasons.

6. Representative Submission: As per the
advertisement issued by MWRRA for consultation
meetings, itis expected that the representatives of bulk
water users and NGOs participate in the meetings.
Considering the fact that the water usersin agriculture
and domestic water use are not organised
systematically, itis difficult for such users to decide the
representative of their bulk water use. Also we all are
aware that the number and quality of water users
associations (WUAs) in agriculture sector are still not
reached to the desired levels. Hence, in absence of such
representatives, there should be adequate space and
time for all water users to participate in the
consultation process.

7. Procedures for Consultation Meetings: In absence
of CBR, it is very necessary to prepare a standard
procedure for the specific purpose of the current
consultation meetings planned by MWRRA. These
procedure will be useful for the local organizers to
organizethe meetings.

MWRRA being a quasi-judicial body all proceedings
before MWRRA shall be deemed to be judicial
proceedings. As per section 9(1) of MWRRA Act the
Authority shall observe such rules of procedure in
regard to transaction of business at its meetings as
determined by requlations. In absence of such formal
regulations (i.e. CBR), MWRRA should prepare at leasta
set of procedure for conducting the consultation
meetings of theapproach paper fortariffrequlations.
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4.5.2 Submission on Regulation of Losses and
Regulation for Equitable and Just Water Resource
Management

A. Regulation of Losses and Inefficiencies
Comments on Approach Paper

m  The approach paper totally ignores the role of
MWRRA in regulating water losses and various other
operational and cost inefficiencies. The cost of these
losses and inefficiencies are ultimately borne by the
water users in the form of water tariff. Hence, it is
important to address the issue of regulation of losses
and inefficiencies while determining regulations for
bulk water tariff.

m  The collecting interpretation of the State Water
Policy and MWRRA Act clearly suggests that there is a
strong legal basis for undertaking regulatory measures
by MWRRA for reducing water losses and various other
inefficiencies.

Legal basis for Regulating Water Losses including
Water Theft

m  Sect. 11(d) of MWRRA Act empowers the Authority
to establish tariff system. The particular section does
not restrict the authority of MWRRA to just fixing the
tariff. It empowers MWRRA to establish a whole system
for water tariff. Hence, MWRRA has a mandate to
establish a system for water tariffthatincludes notonly
fixing tariff but it also includes system for regulating
lossesand various otherinefficiencies.

m  The preamble of MWRRA Act gives a very clear
direction for MWRRA with regards to ensuring
sustainable management of water resources in the
State. Sustainable management necessarily includes
management of projects including its operations and
maintenance (0&M) such that the losses are minimized
and overall efficiency of financialand other resourcesis
improved.

m  Sect. 11(d) of MWRRA Act as well as the directions
in the preamble clearly shows that MWRRA has the
responsibility to develop regulations for water tariff
which should include requlations for reducing losses as
wellasreducingvarious otherinefficiencies.

m  The State Water Policy (para 10) states that, 'state
departments and.....shall optimize the cost of service
including establishment, works, materials, energy and
other costs and maintain transparent accounts of the
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amount and sources of revenues and costs and their
allocation to various functions and service.' Further as
per MWRRA Act, the Authority has to work as per the
framework of the policy. Thus, the policy has given clear
directions to MWRRA that 'cost-effectiveness' should
be the prime objective in water resource management.
Since, bulk water tariff are based on 'cost recovery',
MWRRA should include regulations for achieving cost-
effectiveness.

m  Sect. 11(d) of MWRRA Act, further states that,
MWRRA shall '...... establish a water tariff
system.....based on the principle that the water
charges shall reflect the full recovery of the cost of the
irrigation management, administration, operation and
maintenance of water resources project'. The particular
provision directs MWRRA to follow the principle that
water charges shall reflect the full recovery of various
cost. It should be noted that the provision does not
direct MWRRA to ensure that cost should be recovered
even if there are huge amount of losses and
inefficiencies. There are following important points to
benotedinthisregard:

m  While determining tariff, MWRRA will have to
projectthe future costs and revenue requirement. While
projecting the future costs MWRRA can consider the
amount of losses in water and inefficiencies in various
operations. In this process, there should be an
assessment of the amount of losses and inefficiencies
that can bereducedin phased mannerduringthe period
for which tariff is being determined. Once this
assessmentis done then the actual cost can be defined
as the gross costs minus the losses and inefficiencies
that can be reduced by proper management and
operations. This actual cost then can be considered as
the cost that should be recovered from water charges.
Thus, Actual Cost to be Recovered = Gross Cost
Estimated - Losses/Inefficiencies (to be reduced).
Cost-effectiveness as mandated in State Water Policy
can be achieved only if consideration of losses and
inefficiencies is done in the cost projections and tariff
setting.

m It should be noted that if the law was suppose to
make it mandatory on MWRRA to ensure recovery of
costs, whateveris the efficiency or losses, then instead
of using the word 'cost' the appropriate word should
have been 'expenses'. Expenses are something that
have beenincurred and recover of such expenses would
have meant recovery of whatever are the expenses
incurred by the particular water supplier. But in this
case, the Act mandates MWRRA to recover 'costs' and



not 'expenses'. Expenses are given while cost is
supposed to be determined. Determining costs means
determining the value of each of the input that goes
into the service of providing water at the given levels of
service quality, losses and efficiency. Hence, the letter
and spiritofthe Act clearly suggests that MWRRA should
include the regulation of losses and inefficiencies as
part of the tariff system and regulations being
developed by MWRRA.

m  The use of word 'cost' in the MWRRA Act means
'legitimate costs'. It presumes that the cost used for
determining tariff will be the most optimum and
prudent cost. Hence, it becomes the responsibility of
MWRRA to ensure that losses and inefficiencies are kept
at minimum and thus costs are optimized to the
maximum possible. Any cost thatis beyond this optimal
should not be allowed under tariff regulations. Any
operations that lead to losses or inefficiencies should
beassessed and requlated by MWRRA.

m  Sect. 11(q) of MWRRA Act, empowers the Authority
to fix reasonable use criteria for each Category of Use.
Wasteful use of water leads to losses. Hence, this
particular provision should be applied by MWRRA is
requlating losses due to wastefulusage.

m  Sect. 11(n) of MWRRA Act, empowers authority to
establish regulatory system of water resources in the
state and to regulate the use of these waters. Thisis a
very broad powers given to MWRRA and the same should
be utilized to evolve regulations for reduction of losses
and various other inefficiencies in management,
operationsand maintenance of water resource systems.

Recommendations

m MWRRA Act provides wider powers to MWRRA to
develop regulations for various crucial sub-
components of tariff system. Following are some of the
sub-components of these requlations which can be
included as partofthetariffsystem:

m  Regulating Water Losses Due to Inefficient
Systems: Losses of water due to managerial and
operational reasons like leakage, theft, avoidable
evaporation and other reasons can be easily reduced.
Such losses in water should be reduced by proper
regulations developed as part oftariffsystem.

m  Regulating Cost Ineffectiveness: Various
inefficiencies related to expenditure of available or
allocated budget leads to loss of valuable financial

resources. The tariff system should include requlation
forreducingsuchinefficienciesin utilization of budget.

m  Regulating Billing Inefficiencies: There have been
numerous cases where large powers plants or other
industrial units are not billed at all or not billed to the
full extent of their consumption. There are numerous
reasons for non-billing or less-billing. Forexample, one
of the reason is that there are certain water sources or
rivers where proper legal procedure of notifying the
source or river has not been done. Such a notification is
required as per MI Act for empowering the government
to collect water tarifffrom the users of this water source
or river. These and other reasons of non-billing or less-
billing should be identified and regulatory measures
should be developed for curtailing revenue losses due
tosuch billinginefficiencies.

m  Regulating for Revenue Losses: There could various
ways in which revenue can be generated if various
losses are tapped. Such a loss in revenue leads to the
need forincreasing water tariff. Hence, regulations for
reducing such losses and thereby increasing the
revenueshould be developed as part of tariff system.

m  Regulating Wasteful Use of Water: Losses due to
wasteful usage practices should also be regulated as
partofthetariffsystem.

m  MWRRA should adopt various mechanisms for
disincentivising such losses and inefficiencies. This can
be done by allowing and disallowing certain costs
projected in future. There should be specific targets
given by MWRRA to bulk suppliers for reduction in these
losses and inefficiencies. In case of non-adherence of
the targets MWRRA can apply the penal powers as per
Section 26 of the Act. MWRRA can also apply the powers
of CGivil Court granted as per Section 13 of the Act to
conduct legal process against default on targets for loss
reductions orany related matters.

B. Regulating Water Tariff for Ensuring Equitable
and Just Water Resource Management

Comments on Approach Paper

m  Approach paper does not even mention the
principle of 'equity' and 'social justice' in the specific
chapter that proposes the philosophy and principle of
tariff setting (Chapter 6 of Approach Paper). Thus,
there is also no concrete proposal to evolve tariff
systemto ensure 'equity' and 'socialjustice' amongthe
water users.
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Legal Basis for Regulating Tariff for Ensuring
Equitable & Just Water Resource Management

Preamble clearly states that MWRRA should ensure,
. judicious, equitable and sustainable
management...of water resources..' Thus, the
preamble mandates MWRRA to apply these principlesin
all aspects of water management including tariff
system.

m  Preamble is considered as the set of policy
guidelines that should be adhered while implementing
the various provision of the Act. Thus, the preamble of
the Actis supreme and cannot be neglected for want of
specificprovisioninthe Act.

m  Hence, it is absolutely necessary for MWRRA to
apply the principal of social justice and equity is all
aspects of water tariff system.
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Recommendations

m  MWRRA should include the principle of 'equity' &
'social justice' as the guiding principle for bulk water
tariffsetting.

m  The draft regulations should clearly articulate the
various dimensions and regqulatory measures of
determining and regulating tariff for achieving equity
and socialjustice.

m  Various civil society organizations have given a
detail list and discussion about the various aspects of
tariff setting that has direct bearing on the adherence
to the said principles given in the preamble of the Act.
Concrete recommendations have also been submitted
on this aspect. MWRRA should further develop concrete
reqgulatory proposals and include the same as part of
regulations.



4.6 News Clippings

Various news stories related to regulatory intervention
in water tariff were published in leading newspapers.

Some of these news are presented verbatim in this sub-
section.

The Times of India, 4th February 2009, Pune

‘Revise water tarift approach paper’

E

"umes Eﬁi;::lg armmg nhyjec-
{rong on the fondomenial
Mews 1 the approach papae
dralied v the Mahkarashirs
Wiler Besouwrces Begulatory
Aarhoniny MWREA) for bul4
srater Al determination in
the state TAFONS e S0
etias arganisarons (CS0s) de-
manges revis:onot the paper
Lere oo Taesday

The peprasericilves of var-
1t CR0E wore spedking st |
atate-lnin] seminor, widch was
mrganiasd fa disenss the firws
b propcsed appreach papec
The (405 ssated that the
piulets wil” be lekd acioss the
sbude iF Che MOWREA Luils Lo -
viae tha anproann pegor will
the spggeared changzs

S Wagle, from Prayas,
candd, " [T MIWERA has indti-

aled & proces: of delarnidng
e weibeer Lol bre drmafling ari
appronch pape Hovewer ihis
paper i3 morred with fondo
menthl faws and it has heen
propr il SR an e e
msliznduley doa el willl
CEDs rocontly, the MIWERA
ol 2 deedsten oo goadhood with
the con=1ltatinn nartings n-
apite of the lacnniss inthe oas
pet This 15 totally wiong ™
Slating that the appraach
paper s disulluwad e ol
tret participation of Euwrmer:,
EBheart Prfomioe of Shrmmis
IiukH Dalgald Tl papeyr hns
vat et Feached the rural areas,
which are the blagest stopg-
Belders in the balk waler sec-
tior The MWREA sl nnke
the draft's Morathi aammery
aeallabte 10 thear =reas. The pa-

& The MWRRA has !
initiated a process cof
determining bulk
water tariff by ;
drafting an approach |
paper. However, this
_paper has heen
propared using an
incorrect
methndalogy

&

o v ae ko oty o n woh
alte, whieh 19 ctifl otz of rasch
of the majority of farmer:.”
Hrating that all the shgees-
tioms made 1 che paper are
Prmududin !, Adel Abhyanda of
Kisan Sahha, said, “The e
iz hias towards the Indnst-les

The progeeal in the zaper ceila
for 28 % frornace in water tanf
for the zzriculturs segtor m
next three y2are, andil suggaol
Ut tngrease 1 the Jeal oo
Slimile iy the inergase in the
wiader LaritT for domest!ic use
has been Bed o 455 e firad
virarand 4 ' forthe nevt theee
YRATA Flrweewsr, the Increass in
the water rate o wdtishiies has
been proposed at only 5% oo
e fwel vear god 22% for e
mend Lires yoats,”
Sopopuniu s Suboe P pe
=7 that ~hwe paper failcto ad
drecs neolileme Tilkn woter Inez
g3, thaft and revento loscaa
[asre ig no disowssion oo
aohiswemeant of polorolrectives
Nk weeffective use ol water re-
sovaries, gullulion ponbrol zod
pecpE et | ot bon. mn

The Indian Express, 4th February 2009, Pune

Water tarrif hike draws flak

EXPRESS NEWS SERVICE
FEERUARY¥3

OPPOSING the approach
paper of Mahsrashirs Warer
Remulatory Autharity
(MWREA) on determining
bulk water tarif, civil socierny
organisations  have  de-
manded the revisiom of the
paper while threatening (o
Inunclea statcwide agitation.
“The spprosch paper, pre-
pared on bulk water taritf reg-
ulations, has not adhered to
the agreed lerms of relerence
(MR Almest 43 por cent of
varioug aspeets of ToR have
heen completehy igmored and
iy 10 pes cant of the terms
have been complotod while
the Test huve been partially
considered *  gaid  Bharat
Patankar of Shramik Mukti
Dul in s press eonfenence.
The proposal i the ap-
proach paper leads to 39 per
ent moreass in the wiater far-
it for apriculure in the first

vear and 58 pet cent incTease
in the next three vears Simi-
Turly, it propoeses 44 per cont
Inscrease inwater tariff for do-
Toesti v i the Gl vearand
T4 per Cenl For the gew three
years, hesaid.

The approach paper,
prepared on bulk
water tariff
regulations, has not
adhered to the agreed

terms of reference
BEharat Patanlar

The MWEREA is conduct-
ing consultaion  process
haged on moomplete ap-
proach paper, Patankaz al-
Ieped, “T'hore i5 widespread
fear amomg (e stakeholders
that after the current process
of consoltabion  fmibated
hased on  hel-beked ap-
provch paper, the MWERA
will direetly tsue the ordir for

delermining fnnl regulations
aswell ns i,

I wus mendatary 1o pre-
pare the complete approgch
paper in Marathi, but this
comdition wis nol cormplied
with and the consultstion
process was [nitiated on the
basis of the spproach paper
prepared  in English lan-
puage, he said,

“ Phee vt msomity of fuom-
eor ] the e LiSCEe Agso-
ationg were kept in durk
about the appraach paper.”
he swid. The consultation
meelings by MW REA will
i he held nnader the incor-
Teeot unil incomplete appoosch
preseated in the paper, said
Subodh Wigale of Prayus.

Suhas Paranipe of Sopec-
o sadid thivt a statowide agi-
tation will be baunched if (he
MWRRA [ails 1o rovise the
approgely paper. before the
consaltation meeting schied-
uled i nine plages in the
alate
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About Resources and Livelihoods Group, PRAYAS, Pune

PRAYAS is a registered charitable trust established in 1994. The Resources and
Livelihoods (or ReLi) Group is one of the four independent groups of PRAYAS,
working on issues related to natural resources and livelihoods. It emerged from
Prayas' Energy Group (PEG) in November 2000, with the substantive objective of
working on core social and political issues affecting natural resources and people's
livelihoods. The organizational objective was to spawn the next generation of
researchers-activists who would adapt the strategic model of PEG to address a
broader range of social and political issues.

The Mission Statement of PRAYAS is: “We apply our professional knowledge and
skills to understand the issues afflicting society. Further, we strive to translate this
understanding in strategic but sensitive responses. We believe that, if equipped
with adequate information, sound analysis, and necessary skills, even
disadvantaged sections of society can tackle their problems and shape their own
future. All our activities are geared to the objective of equipping the afflicted and
facilitating people's own action.”

Specifically, two objectives guide ReLi group's activities: (i) To bring livelihoods-
related issues of disadvantaged sections to the centre of development discourse,
policy, and practice; (ii) To increase influence of common citizens, especially
disadvantaged sections on the mainstream governance agencies and processes.

In the past, the ReLi group worked at the level of perspective, practice, and policy
with activities such as: analysis and articulation of 'Sustainable Livelihoods (SL)
Perspective', development of tools for articulation of the 'Community Livehood
Manifesto', experimentation and capacity building on 'Sustainable Cultivation for
Poor', documentation of 'good practices' in the government schemes, advocacy
initiatives onissues such as 'Below Poverty Line Survey', Tribal Policy of the Central
Government, Employment Guarantee Scheme, and Disaster Management.

Currently, the group has focused its work on following four themes and areas of
work:

* Structures and Roles of New IRAs in Basic and Social Services Sectors
(Water Sector)
« Spaces Created by Pro-Public and Pro-Poor Reform Measures (Urban Sector)
« Strengths and Weaknesses of Public Organizations Serving Poor
(Urban and Rural Drinking Water)
* Accessibility and Efficacy of Mega Anti-Poverty Schemes (NREGS)
Contact: Resources and Livelihoods Group, PRAYAS, B-21, B. K. Avenue, Azad Nagar, New D.P.

Road, Opp. Paranjape Nursery School, Kothrud, Pune 411 038, Telephone: 020-65615594,
Telefax: 020-25388273, Email: reli@prayaspune.org, Website : www.prayaspune.org









